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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon. E. G. Noseley
Clvil DMstricet attorney
Dallas, Texas

Dear Sir:

Opinion No. 0-1917

Res Disposition of money
bling machines and
triot Clerk under orders

This will acknowledge recalpt of your Y
for our opinion es to the prope nosition of ¥y
rerioved from £lot machines and marble\ tables, which
have been deatroyed by of s virious district
courts of Dalles County. hat over a period
of three yesrs the sum tota soxe ten thoussnd dol-

¢ of the District
irtue of the follow-

lars hes acoumilated
Clerk of your coun

ADJUDOKD AND DE~-
- are destroyed, all
4 therefrom and deposit-
Clerk of Dallas County,
(0 the payment of all
sd 1in this cause, and thst
ir any. be held subject to furthey

antlgred with your letter a comprehensive
h aenalyzs the general problem by sske

brief . ;
sweping four questions, a8 follows:

ing and

*l. Can money found in 1ing devices be
seizead along with the devices?

*g2. Can the manufacturer, owner, cperator or
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Player recover any part or portion of the
money after selzure?

*3. Whet is the stetus of noney selzed in
gambling devicesa?

"4, What digposition may Le lewfully made or
money selized in gambling devices?t™

o After discusalon of ench of the above questions
you answer the first in the affirmmtive, the second in
the negetive; to the third thet the money is in oustodiam
legis, and to the fourth that the court could ordery
mopey €;:plied to eny of five uses -

(a) Charitable institutions;
(b) To the state for specific usesy

{e) To the county to be ured ap ordsred by the
court;

(&) To any ceues that {s benevolent in its
naturs

{e]) To any cause that would be benefioclal to
the publie at large.

You indieate your belief that & writ of mandamus
would lie to compel the various district judges entering
Jutgments 28 sbove referred to, to procesd Lo enter a
further order disposing of the money now held by ths
¢lerk, for one of the purposes pamed by you.

Chapter Six of Title 11 of the Fenal Code, 19285,
with amendments thereto comprise the statutory prohibi-
tions snd provide the remedies against gaming in Texas,
Provision is made through Articles 632 to 658 for the
suppression of viclations, and the selwvars, condemnatlion
and destruction of property used for gaming purposes.
The pertinent stetutss, aand the only ones we have been
able to find indicating the dlsposition of property law-
fally selzed, are Articles 636, €37 end 638 ar the Fenel
Code.
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Article 656 requires the officer serving e
seerch warrant to file & return on same, with & list
of rroperty seized designeting the place of seizure
and neme of owner or person from whom possession was
taken. Ther notlice rmust be iesyed and served on either
the omner cor psrsan in joeseseion commanding appesrance
within 2 designsted time, not leess than five days from
date of lssuence, to giow cause why the aeized arti-
cles should not be destroyed.

Article €37 is here guoted in full:

"Airt. 837. Destiroyed by order of court.

*1f uyon a hearing of the mettier roferred
to in tho preceding article, the Justice of
the peuce, county Judyge or district judge,
before whoz the cause 13 pernding shall deter~
mine that the property selzed is & gazning
teble or bank or Is used a8 equlipment or para=-
phernaiia for a gembling house, and wes belng
uesed Tor gaming purposes, hs shall order sams
to be destroyed, dbut any part of same may, by
order of the court be held as evidence tc be
used in any case untll the cese 1s& finally die-
posed of, Froperty not of that charasotexr or
not sc used sball be ordered returned to the
person entitled to posseasion of the same, The
offlcer, within not lees than fifteen nor more
than thirty doys from the entry of said order
shall destroy &ll prophrty the destyuction of
which hes been ordevred By the eourt, unless
the ouner, lessen or psrsan entitled to possegw
slon unler ¢thia lew, shell; before the destrue-
tion of seid property, fila suit to recover
same "

In 1835, by the scts of the Porty-fourth lLegls-
lature, kegular Sesslon, Chapter 203, p. 490, Seotlon B
wes added to irtiole 637, Ye guote bLeotlon £ ws added:

"Sec., 8, If upon 8 hearing of the matter
reforred to in Article 836 Fenal Code of Texas
(1925) the Jjustice of the pezce, county juige
or dilstrict Judge Vefore whom the ceuse 1s
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pending shell deternine that the property
seized, or any part thereof, is not gamdling
paraphernslia per ge, but that the esame or
any part thereof was used a8 equipment or
parephernalia for & gambling house and was
belng ueed for gesming purposss and thst said
property is capable of belng used for some
legal purposes, he may, in his discrestion, by
order of the court declare the same confiscet-
od snd cause the same to be delivered to the
Stete of Texas, or any political subdivision
thereof or 40 any State institution to be kept
by it for its own use and benefit,

*The officer shall show by Lis return the
disposition of the property made by him which
shal% tm in complisnce with the ordexs of the

" oourt.

, The emergency clause of the amendatory bill,
denoting the legislative intent, recites romsession

by peace offlesers throughout Texss of “chalrs, tedles,
carpets and other kinds of furniture of the value of
thonsands of dollexra™ whiech, “under the present law
mast e held for esvidence or destroyed bdy an order of
the conrt,” ete. Kowhere in the Aot 4oess the leglala-
tare evidence any intent to dispose of the momey con~ -
teined in geming devices or paraphernaslia.

ATticls 838 grante the right of any person in-
terested in or entitled to property seized, to try the
issue of whether suoh property is a "geming tables, or
bank or device or was used as eguipment or perapherna-
113 of any gaibling houss™ and %o recover the ssme upon
8 favorsble deternination thereof.

In cur investigstion of the questidns,. we €indr.

a letter opinion written by Aseistant Attorney Gemeral H.

L. Williford to Ronorable Jeasn Rodgers, County Attor-
Rey st Guanah, Texas on Augast 2, 1938, holding that
the proper oonstruction of srtfcle 637, Penal Code,

supra, containing the langusge "Froperty not of that
eliarscter or not 8o used akall be ordered returned %o
the person entitled %o possession of the sans,* wonld
render it proper to have ths court enter an oxder in
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the proceeding instructing the sheriff to return the
monay to the person from whom the posseasion of seme
waé taken "inasmuch as the money is not & gexing table
or bank, sguipment, or paraphernalies for a gavbling
hou;:.; (Letter Opinions, Aitorney Generasl, Vol. 382,
pc & -

In the case of Attorney Generel v, Justices of
the Iunicipal Court of the City of Boston, 103 Mass,
456 (Bup. Ct. ¥ass. 1889) it appesrs that s search war-
rent was issued ocut of the municipel court, and upon
1ts execution a quantity of geambling paraphernelis was
seized such as "one faro table, one lay-out, cne smf-
f1ling board, one cue case, eight cne eards, nine packs
cards,® eto., alsc othsr personal property suh a3 “one
side~doard and one merble-top, one pine table, one haiy-
sost divan, one common lounge, eight ceane chairs,_onn
lookirng-glass, ons plated pitcher,® ete., "slso one
handred and thiyrtsen 4ollars and fiféey-twe coenmts in cure
renoy, taken from the fare bank.”

The Masssohusetts statute provided for the
ssizure and destrustion of gaxing apparatus and imple-
mente znd for condemnation and sale of other personal
property selzed et the manme time and from the same
premises.,

The proceeding wee for msndamus to require the
mmnicipal court to prooeed to order the destruction of
the ganing eppsratus znd condemnation of other personal
property. The Jjudges of the municipal court took the
view that -that court é1d not have Jurisdietion in the
esge, although the warrant was lssuzed by them., The
Supreme Court held thaet the geming azpsratus snd imple-
mants could be deairoyed and the other personal proper-
ty condemned and solé after proper notiece, but with
referance to the money in the farc bank, {ne socurt said:

"Hith regard to the monsy seized dy the of-

ticer, there seeme %¢ be no reagon for saying
that there ia any legsl nnthor&t; for proceed-~
ing sceinst 1t with & view to it8 forfeiture.”

In the case of Chappell v. Stspleton (1038) 58
ge. 4. 138, 198 5.8, 109, where slot mechines which
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wers being operated in the rlaintiff's ;lece of busl- -
ness, and contained money that had been played therein,
were seigzed by deputy sheriffs, and machines were be~
ing operated in violation of law a% the time they were
aiizod, 1t was held that ;leintiff cculd recover from
the deputies the money contained in the machines at
the time of seizure, The court said the noney was not
"{inherently bad,” that "its ordinary end customary usge
is not only lawful, but in most eeses absolutely neces-
sary.” W%e quote further:
*We have no statute that provides for its
condennation or oonfimcation. Where the pur-
pose and ordlnary use of preperty is lawful,
the plaintiff in such 2 case as the one &t bhar
iz entitled to have his propsrty restored or
returned to him » ¢« &« It is well established
that, whlle the law will not lepd its aid to
one of the parties to sn i{llegal transaction
or ocontract, the rale has application se be~
tween the izmediate parties only, and one in
possesalon of the frults of an fllegsl trans-
aotion or contract to wiigh he was not & party
¢annot invoke the rule., ¢ = = «

In the ceee of Dorrell v. Clark, 90 Mont. 585,
4 P. (24) M2, 79 A. L. R, 1000, oited by you in your
brief, the sheriff of Wheatlend County seized two slot
machines w. ich had been installed in the plaintiff*s
place of buainess under an agreement that he would pay
to the owner & percentege of the money taken in,
arrested the plaintify, who pleaded guilty to the charge
of operating them., The court ordered the machines de-
stroysd and any money found in them tc be deposited
with the clerk of the court. After the destruotion of
the machines, $88.85 wae 80 deposited and on refussl of
the clerk to turn the money over to him, pleintif?
brought suit to recover the money so dsposited. ¥With
one judpge dissenting, the Supreme Court of Montena held
that, while the ststute authorizing the selzure snd de-
strugtion of slot mschines 414 ndt euthorize the seizure
of monsy as such, the sheriff 4id not commit a trespass
in carrying away the money found in the machines, and
that the plaintiff could not regovear it in sz aetion
for that purpose, With reference to the same ruls as
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later snno:nced By the Georgles Gourt in Chappell v,
Stapleton, supra, the opinion polmts out that the fucte
of the illegel enterpriss of apsrating the slot mechines
wore neceeszerlly disc¢losed to the court by the plaine
tiff in sttempting to xake a prims facle case., ¥e
quote? .

*rius the plaintlff, edmitting the violation
of tie law, ssked the ald of the very court
ohsrged with the duty of punishing thet viola~
tion, and which hsd performed that cuty, in
securing the fruits of his cutlawry, wiiok he
adnittod he would not be sntitled to retain
under the law, had he reduced the sams to pos-
session, ¢ +« »

*Plalntif!f esserts that tha gensrsl rule ies
that illegslity cunnot be set up by a third
porson, b ia only availsble to a psrty ¢o a
aontrzot (13 C, J. 508); but he .fails %o note
that the text reads: *This rule is of coures
subjest to an exception, where it is attexpted
to assert rights based on the ocontract.' Strict-
ly speeking, there ie no contract here involved;
plainsiff merely sseks the eid of the court to
reduce to pogsession the apolle of the law'se
viclastion.*

The Montans Court by express languege, 814 not
pase upon the ultimste disposition of the money, es
witnese the Hollowing language:

v "%e are rot concerned with the ultimets dise-
position of the money; we agree that it wes not
deposited with the court as a Yfine or forfeit-
ure' to go 1o the school fundi =5 1t coastitutes
8 retrieved portict of a destroyed machlane, can
it be considered Yireasure trove't Ferguson v,
Ray, 44 Or, 587, 77 ¥« 600, 1 L. R. A. (H.B,)
477, 102 . 4m. St, Iep, 648, 1 Ann, Cas. 1}
?‘ioku‘ry Vs ﬁmrﬁin, 79 Ind. ApP. 5!58, m HQ. Ea
922, However, whatever may or may not be done
with tle money 12 the eustody of the court, the
povier of our courts, elther st law or in eguity,
esnnot be invoked in aid af ocne showing & viola=-
tion of the law, to complete the illegal
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transsetion and sscure to the violator the
fruits of his outlawry.,”

While we have been unsble to find eny Texss de-
elision squarely in point, we belisve certasin language -
used in the ¢sse of Campbell v, Eood, 35 S. W. (24) 93,
(Comm. ApP.) applicable to the princ{ples here under
considerastion. In that ocase the court denled reccvery
for ecormissions on the szle of rezl estate, where a cor-
poration without power to do so made & sontract of pur-
chase, The opinion reviews many decisions, discussing
the prinoiples invclved, of which the following 1& a
typlcal example:

*Tt 1is a salutery srineiple, universally
a:plied, that 8 court will decline to lend its
aid to & person sesking compensation for the
doing of an ect which vioclates the pudliec
pollecy of the state es expressly declarsd by
the law making power. A clear stetement of
this principle is thet given by the Eupreme
Court of the United Stetes in Bank cof United
Statesns v, O“n.. 2 Fet. 5&, 7 L. Ed. 508,.
wheyein it is sald:

®"¢Ho court of jJustice can in 1ts nature

Ve mede ths handmaid of iniquity. Courts
are instituted to carry into effsct the
lewe of a country; how can they then be-
come euxiliary to the consummation of
violations of law? =« *+ & There can be
no olvil right, where there cean be no
legal remedy; and thers cen be no legel
resedy, for that whioh is itself illegml.t*

“Again, the same couxrt in Ceppell v, Hall,
7 Wall. B4B, 559, 19 L. E4. 244, reaffirmed
this dootrine in the use of this language:

*fThe principls to be extracted from
all the esses is, that the law will nos
lend 1ts support to a eclsim founded
npon its vigelstion,'™

Ws note your concluslon that the money seized in
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gambling devices and dejosited with the clerk of the
court, by order of tha ocourt, occupies the status of
money "in custodia legis.”

It hes been gensrally said that property is in
wcustodia legis” when it hes deen lawfully takea by
authority of legal process, and remains in possession
of & public officer or & court officer empowered by
law to hold i{t. aillen v. Hargsdins-McKittriek Dry
Goods Co., 325 Mo, 400, 28 5. W. (z24) 670, 873. See
algo Unicn Indemnity co. v. Florida Benk & Trust Co.,
48 ¥. (24) %95, 697; Bouvier's Law Dictiocnary, 3rd Rev.;
and property seized by virtue of & search warrant has
been 80 denominated} Dorrell v, Cisxk, supraj Xnloe v.
Lawson, 148 Ore. 621, 31 F. (24) 171, 174; &tate v.
Cemdling Egquipment, 45 sriz. 112, 40 P. (24) 748, 7473
Griste v. Tugei-11E S, C, 369, 99 S.E. 703.

~ From reading the caszes and authorities eited,
and others, we agree with: the snswers given dy you to
the first three questions propounded in your brief.
To summarize:

{1) Yoney found in gembling devices under the
faots gliven may be legslly seized aslong
with the devicesn,

(2} Keither the manufasturer, owner, operator
" OoF pleyer may recover eny part or portion
of the money after selzure and order of
the court plecing same in legel cuatody
. of the clerk of the court.

(3) The money so seized end deposited with the
clerk of the court ie properly termed ¢o
be in "custodis legis*,

Your fourth gueatlon presents further 4ifficulty to
which we ghall now advert.

¥e heve been unsble to find authority for amy
disposition of money or property held in custodia legis
whars there 1s no sxpress legisletive grant of suthor-
ity, or provisiopn mede for somes apecifis purpose, VUe
have read your brief with iznterest, but regret we sye
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unable to follow your reasonlag that since -

*the state ig not entitled to the money, that
the county is not eantitled to the momay, that
certainly no particular pudlic orficiel is en-
titled to it as g matter of right, end neither
is eny particuler person, so the only disposi-
tion thet cen be made of such money 1ls by order
of the court in wicose custody 1t was placed
end held. The court therefore, in its discre-~
tion, may make any teneficial disposition
thereof 1t may sce fit, being limited only to
the extent thct such disposition should not be
unreasoseble or frivolous, or & disposal that
would Bhock the conscience of a court of
eqtlitf."

Y¥e are inclined to the belierlf that the priaciple
enunciated in the following language from the Bupreme -
Court in the care of Withers v. Fatterson, 27 Tex. 481,
868 Am. Dso. 643, would controls

#The jurisdiction of the court meansz the
power or suthority whioch 1s comferred upon a
sourt, by the constitution and laws, to hear
and determine causes betwssn parties, and to
carry its Jjudgments into effect. It im a
plain proposition, that a ocurt haP no power
to do anythiog whkién 1& 1ot suthHorized by luw.
The powers ol oar © Ty -
to the estates of decedents, ars all conferred
by statute. Whetever the statute authorizes
the gourt tc do, it mey rightfully do. But
it does not follow, beczuse the gtatute au-
thorizes the court to order the gale of lend
undeyr certsin cirounmstences, that all sales
of land by order of the court are authorized.”

- = « {EBmphesis curs).

It is our opinion, under the fsets as prssented
by you, that the writ of mendamas ocould not bhe suocessful-
1y metntained, 28 Tex. Jur. 568, et seq., and suthori-
ties cited,

By wey of suggestion, we respsctfully submlt
that eince at least & porticn of the momsy has alresady
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besn held for & considersble time, no 111 conseguences
will follow ite contimed retention until the legisla-
ture by appropriste action designates by stetute the
use or function to which it should be applied. Ve en~
tertein no doubt, but thet, apprised of its existence,
anount and present status, & prompt mandste will flow
rrm; that honorabdble bvody, directing ite speedy dispen-
sation.

Upon mature reflection and cereful considerstion,
puch ig our recommendation, rether than an attempted
mandemus .

¥e wisgh to express our aspprociatiocn for your
complete submisgsion of the queztions involved herein and
your excellent drief which has been of substantial ald
in our study thsroof.
Yours vory truly

ATTC GENERAL OF TEXAS

Butod 4sclstant
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