OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNEY GENERAL

Honorable Orville S. Carpenter

Chairman and Executive Director

Texas Unemployment Compensation Commission
Xustin, Texas

Opinion No. 0-1924
Dear Sir: Re: Liabil Alrvy Lumber

Yie have your reques

as to the 1liasbility for unef tax€s predicated upon
amounts paid by Kirby Lumber atigh to certain logging
contractors and individuals enjxg f them, You have forwarded
with your request cer data purpokting to present the facts

applied to the dgfin

Pection 17 (G} (N oNVernonh®g Ciyil Statutes, 1925, prior to
its amendment April1l, ond found in Section 19 %g) {5) (A),
(B) and (8 ' rplofment Compensation Commission's
compliatién o j eads as follows:
rmed by an individual for wages
slall(be deent 0 be employment subject to this Act
un nd untll 3t is shown to the satisfaction of the

of such sedeites, both under his contract of service
and in fact; and

NO COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTHENTYAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIAST ASSIETANT

s are certain fécts to be
loyment® found in Article 5221-b,
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*{D) suck service 18 either outeide the usual
ocures ¢f the business for which such service is per-
forned or that such service 16 perforzmed outside of sll
the plsoces of buslnets of the enterprise for wkich such
- sarvice 15 performed; end

*(C) such individual 1i» euatonarii} sngaged in en
independently estebliched, trede, occupation, profes-
eion, or business.”

The informstion sccompanying ycur reGueet Trevezls & de-
talled pstetemant of fects submitted by ycur Auditor, You also
subzitted mtatements end effidevits preparsd snd gxecuted by
officlals of <irby lumber Corporation ané by certeir of the log~-
ging ooxtrectors. You esked thet determinatior of liebility ve
tased upon ell of the date submitted, The conclusion of ycur
Auditorts roport states thet "when sworn testimony is taken it
wili support 2 finding that the individusls under consideration
are under the sup>rvision end ecntrol of xirby Lumber Corporeticn,
thus sre in their ‘Zxmployzent'™, o heesring was bed in this
instsnce.

Ihe statenents conflict {n certein instences, however, in
instsrces whers there is doudt in our mind, we find arridavita
zades by end on behsalf of the Xirby luxber CO“pcraticn to eupport
thelr reprezentation cf faocts., Thie, we think, eatitles thex
‘to rore eredence thapn indireot informatiun or cosnclusions, The
Fureau of Internel ievenue bhed this seme informstion and relled
upon it in their ruling of July 21, 1939, That ruling wes thet
the individuels in this fectual situation were not exmployees
for the purpose of taxes under Titles VIIX snd IX of thc uOCi&l
Security Act.

~ TEYiow of the data sudbzitted dismcloses thet two of
the contractors mentioned in your auditor's report have msads
effidavits regarding their contreet end reletionship with the
Kirdby Lusber Corporation.

The work of cutting timber into loge requires & certain
degres of skills if the work if not hanéled in the propsr manner
there it an unnecessary amount of waste, It appecrs from the
oontract forme end statements that the contraetors in queetion
contrect t¢ produce the result of cutting tbe trees into logs
in accordarce with the specificetions of the corporation mnd to
promptly deliver ther at designated places, Such contractors
use thelir own means, metheds snd eQuipment, &rd employ their
own help to perform such work without any sttenpt by the corpora-
tion to control the deteils of their work., The contrectors
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purchese and own 2ll of the sppliances, suck &8 saws, exes, log=
&ing truoks, tractors, loaders, ard otker equipnment for doing
the work. fne corporation doss not now, end never has, owned
any log truocks to do its logging, The renunsration of the log-
¢ing contractors 1is detarmined upor a quantitative basis, in
sccordance sith the rates set out in the contracts between the
corporatior and the coatrastor,

The affidavit of one Cscar Beker, dated lotober 20, 1938,
one of the contractors in question, recites that he bought his
own eguipment anéd the Zirby Lumber Corporetion has no e¢laim
thereto; that he meinteins kie own ecarp feollities for his log-
ging crew; that he opsrates en bis own credit; that he employed
zechanioes and others to masintein hie equipment and he peys ell
of the bills for =uch repeir. kr. Bakxer slsc hed done work for
othor individuals dut &t the preeent time Las sufficlent work
with the «~irby Lumber Corporstion to keep his crew and sll of
his equipment buey, dut there 18 no obligatiorn on hie pert to
sontract exclusively vwith tiis corporation. 7This individual has
been assigned en employer's identification number under the
Soclel teourity iéct end urder the Employxent Ccompensation act
of Texes. The-affidavit further certifies thet the corporation
doee not exereice pny degree of coatrol over Kr, baker's employeses
by indicating the amployeea to be hired or discharged, or to
designate tke bours of work. T7The namss of Lis exployess ere not
furnished to the corporetion. 7The bocks esnd reoords of his
business are kept by one of his exmployeces whose affidagvit &£ to
the correotness of kr. £eker's statement is elec in evidence.

kr, L. £, ¥eClanshan slseo one of the logeing contractors
executed an effidavit under date of Qetober 1%, 1938, stating
that he had docne bueiness with the Kirby Lumber Corporation, its
receiver, and its trustec and had made contraote frox time to
time with reference to logging on different tracte with the
Kirdy iumber Company. ‘

¥r, ¥eClanahan stetes that in the operation of these
logeing contracts he directe the details of the work and recelives
from the Kirby Lumber Corporation only the specificaticns with
which he is to corply. He stetes that the Kirdby Lumber Corpors-
tion nor ita agent Led eny control over the detaile of hile work;
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that he owne hit own trucks, hires sand discherges his own employees,

does his own financing, and merely contracts to do the ultimate
Job es set out ir ths contraset he iz then performing. 7The effient
further states that, froxm time to time, he contracte with cther
individuals, and, st the present time, he has contracts with
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several other companies; that he carries his own worikmen's com-
pensation insursnce with the Texas Employerts Insurence Associa-~
tion, &r. MeClanahan states that he 12 en erxployer under the
Fedoral law and is endeavoring to pay sll taxes upon employees
under both the Federal and State laws.

The informetion supplied by Messrs. Peker and lc¢Clanahan
is certified to by affidavits of other persons ferilier with the
operation of these two men, I there be other contractorsor
persons representing therselves &s contractors with the xirbdy
lucber Corporation whose relstionship with thet corporation is
different froc the relationship of Llessrs., Beker and MeClenshen,
w6 have no deteiled information about them. #%e, therefore, tzke
the statexents of these two nen and the coples of ocntracts
existing between them exd rirdby lumber Corporation as being repre-
gsentative of the relztionship of the Kirdby lLuxber Corporstion
&nd the individuale doing the logging vork,

Other inforzation submitted discloces that thers ies
sore merit to your Auditor's stetenent that the Xirdby Lumber
Corporation requires that the logging contrector cerry his work-
ment's conpensation insuranee with & coxpany of its epproval,
A portion of persgraph IX of the contract of February 1, 1936,
executed by and betweaen OUscar Beker and the Xirby Lumber Corpore-
tion provides that “should circumstances make it necessary, in
the Judgment of the undersigned, to discontinue your operstion,
cutting muast be stopped irmedistely following receipt of notice
from the undersigned. . " ‘

This section of the contract indiestes that the compeny
ey Btop the work of the person doing the contracting at any
time that it, in its judgment, thinks best, e anticipate a
construction of this portion of the contradt LY some ¢4 be a
rether broad exerciss of power over one whose relationthip is
thet of en independent ocontractor.

Thers is other informetion at hand that a sew - forezan
of EKirdy's cholice is sometimes placed with the orews without the
. contractor's consent. An attempt is nade to explain this by
resecn of the neture of the work. 7The timber boing cut ig, in
xeny instances, on land owned in fee by the Kirdy lLumber Cor-
poretion, end, in other instances, on land leased by thie cor-
poration, end, by having an ezperiancad ran to pick out the trees
to be cut and marking them for the convenience of the contractors
and thelr crews, much waste 16 elinminated. Thisz is known as
selaotive cutting and has the additionel sdventage of giving the
emaller timber additionel time to mature,
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We ocome now to the test to be applied to the facts at
boné. ln an opinion by thie Lepertxent under dete of January
24, 1940, to Orville CTarpenter, # 0-12¢0, we adopted the common
lew test of independent ocptractor ss & dasis for deterxiration
of liebility. we think thet test equslly fitting here, and we
will not depart from {t,.

The definition of en independent eccntrsctor generally
used by our courte and quoted in lone Star Ces Corpany vs.
Kelly, 46 =, &. [84) 656, 1s es follows:

"As defined by the suthorities, an independent
contractor is one, who, exercising an independent
exployment, contracte to do a plece of work sccording
to Lis own methods, end without being sudbject to the
control of his employer except &8 to the result of
bis work. 14 £,C.L. p. 67, par. B."

The editors of the Restetenment of the lLaw of Agency have
lizted a number of tests to be uced in deternining the true re-
lationship between an alleged prirncipal ané independent contrse-
tor. 7%hey are enuncreted in that work in Volure 1, & 220, pages
4835-485, es follows:

"{1) 4 eervent ir e percon exployed tc perform
service for another in his effairs ond who, with.
respect to his physieszl conduet in the psrformance
of the service, is subjleot to the other's coatrol or
right to econtrol,

"{(2) 1In deterzining vwhether one ecting for enother
is & servant or en independent ccntractor, the follow-
ing matters of fect, smong others, are consid ered:

"(a) the extent of control which; by the egreement,
the xester may exercise o.ver the dsteils of the work;

~ "(b) whother or not the one exployed 1= engaged
in a diatinct‘oeoupation or basiness;

*{e) the kind of occupation, with reference to
whether, in the locality, the work is usually done
under the direction of the exployer or by a specieliszt
without supervision;

*{d) the skill required in the perticular cocupa-
tion; :
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"(e) whother the employ=sr cr the workmen supplies
the instrumentalities, tools, snd tle plsos cof vork
for the person dcing the work;

*{f) the length of time for whieh the person is
employed}

*(g) the methoé of payment, whether By the time or
by the jcb;

*(h) whether or not the work is a pert of the
reguler dbusiness of the smployer; and

"(4) whether or not the partiez believe they are
oreating trhe reletionzhip of mester and servant.”

The eszse of “eshington Record Pudb, Cc., ve. Erneat, Sl
Tac. (84) 716, bearz the closest resexblence to our faets., It
has the came definition before 1t that we hezve; it hee feots
that, in sctze respects, irdicate eontrol by the party of the
rirst part, as 4o we; however, we think the feots in that case
evidence a greater degres of control ovar the workers then is
present here, nevertheless the court held there was no liadility
for taxes. aie oLose the above case for the additicnal reason
that they were construing en unemployxent compensation law snd
not a Guestion of tort liability.,

Lanirostly, & comperison of all our faots-with sach test
supplied by the Kestatexent of the iaw of Agenoy would Le onerocus
to both this Departxent end the resder, 4 resune of the overt
facts ipdioate that the go-o0elled contractors bire exployeez of
their cholce, fire them at thelr own slesction} that they alons
Xeep payroll records; that they furniash all equipment and ite
Tepeir; that they set the houre for workj; thet they choore thelr
own gethod of euttingi that they are ansverable to the XLirby
Lusber Corporation only in respect to delivery of 2 speoified
amount of tipber at the sgreed time, and that they sre psid on
8 Jjob basis,

Referring again to {(g) (B) (A) of the definition of
services to determine whether these individusle are rree from
eontrol under the contract end in fact, ¥e think they sre. The
preponderance of the data before ur evinces a clear intention
gnd understanding between the XKirdby lumber Corporation ard con-
tractor thet & ecntraetor relationship is intended. Sufficient
evidence of exereise of conpsny control of the mathod of doing
the work is not before us,
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Seetion (g) (5) (B) of our definition raquiring thet the
service ies outeide the usual eourse of the business for vkich
such service is perfcrmed or thet the service is performed out-
s{de of the pleces cf business of iirby Lurber Corporsztion offers
po diffioculty. The i{nforpation subdbmitted by :irby Lumber Cor-
poration attempts to establiesh the "loggling contracting” es &
distinct business cutside of the course of milling and sgelling
lurber. #hether thet de true, the facts show trlet some of the
worTk $e done on property of Eirby lumder Corporation &nd other
work done off their fee. we think the opirplcn of Justice Lillard
of the Supreme Court of ~ashington in the heretofore clted case
of washirgton Kecorder Publishing Ce. v. Ermst, ccaclusive cn
this point. The performance of some work crn ihe prexices of
Birby Lunber Corporation doef not change the status of e« ecn-
tractor to that of & servant.

The lest secticn of the definition of service, (g) (b)
(C) that we must satisfy is vhether the individual is custorarily
engeged in sn independently established trele, ceccupation or
business. As ssid in the Vvashington Recorder Fub, Co. cease,
"if he never serves xore than one person there is ususlly a
presumption that he hae no independent occupation; dbut this pre-
sucption is& not conclusive . , . the cne indispensable element
to hie chareacter es an independent contractor ie thet Le nust
have contracted to do a specified work &snd have the xight to
control the mode snd manner of doing it." —_—

ln our fectuel situation both Eeker end keClanehan ere
perxitted to contrect with firms of their cholce,and et the time
of his arfidavit, lecClenshen wee doing 80. 8 presume other
individuals contrecting with Kirdby Lucber Corporetion enjoyed the
same privilege, The fects estsblish that they were customerily
engsged in sn independently established dusiness,

Finally, we will dispose of the two fects heretofore
rentioned as evidencing & oontrol indicating a servent reletion-
ship. First, the power of Xirby lLumber Corporestion to terminate

1og§ing at will; second, the choice by Lirby Lumber Corporetion
of the logs to be cut., Such were the feote in the caees of
Crosby lumber Mfg. Co. v, Durhem, 179 Jo. 280, wherein the court
ceid: '

"The power given en erployer under s contract for
services tc termirate it at will is & fact for con-
sideration in dstercining vwhetrer the contreot creastes
the relation of raster ané servent, but, of itselfl
alone, is not determinetive, and the nere faot thet
what logs Stocketill ehould heul were for the deter-
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wination of Crosdy lumber & Lenufacturing Cozpany
414 nct constitute esuch control over him es to =eake
the reletion between them thet of master and servant.”

That i3 our ansver to the proposition heres.

You are, thorefore, advised that only upon the basis of the
faots before us the individuale doing the logeging work were, prior
to 4pril 1, 1939, independsnt contractors, end thers is no liability
on rnirby lLumber éorporation for texes beased upon arounts peid to
those personr,

If the facts ere cther than represented in the inforretion
befcre ue, ve 4o not pess upon the lisbility of Xirby Lumber
Corporetion or eny other emplcyer for taxes.

Yours very truly

ATR EXEY GHIERAL CF TEXAS

- . APTROVET'¥AR 12, 1940 Asais ant
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