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AUSTIN U )
i 4 |

/

Honorsble John 4. Hemilton
District Attorney v
Kgtador, Texss

Dear bir: Cpinion Ho, O~1
ke: Ia described invtruments,
filed for reford in Xotley
, soknowledging

By your letler of Jant
upos the applicetion of Artidle
Btatutes, o a certain instry
by the Juenah, Acme & Pps
knowledge & bonded
and agreeing to pay
insdvertently offe
affixing thereto gf ¢
tion required by Article Y049
Civil Statutes, yob suby
tion with followiag

» You seek cur opinion
on'e Annotated Civil
for reecrd in Hotley County
enhy, purporting to ac-
xizately £3,000,000.00

¢ instrument, bheaving been
recorded without the
the amount snd-denonine-
, amonded, Vernon's innotated
and helpful brief in connes-
ions, whioh we state, sube-

€ irsicle, conaidered in sll) its
. » YaX upon renewal or exten-

renewsl or axtensiocn sgreexeats are taxable,
tioular instrumsnt invclved here, such re-
newsl or extouslion agresment am is ecntemplated by the Let?

3. Is said aytiole 70&%¢, V.A.C.¥., imposing a tex,
in sffect, upon the origimel bLond lsgue, bBecause of the
filing end reeccrding of the renewsl and extension sgresxent
in questien, valid and constitutionslr
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in connectica with the foregoing questions, you atiach

a lettsr to yocu from iom. R, A. Seay, County Clerk, kotley
County, Texes, stating certaln facts in connection with this
trunsaction, Lowever, inassmuch &6 this opinion will turn

sguerely upon a construction of the above mentioned instrument,
considsred from ite four corners, and the meterial feots appear
in eaid instrument, we Guots seme ip bheec verba, omitting formal

parts:

"EHEPZIAS, Upo Octoter 1, 1909, “uensh, Acme & Pacific
Reilway Compsny, & corporation organized and existing
under the laws of the State of Texas, exscuted end de-
livered to Commonwealth Trust Corpany, & corporation
organized end existing under the lawa of the State of
Kissourl, as Trustee, (St. iouis Union Trust Compeny,
a corporation of the State of kissouri, Successor
Trustee) a certain mortgage and deed of trust covering
and including the lins of reilroad of the mortgagor
extending from Luanah, Hardewsn County, Texas, in a
westerly and southwesterly direction through the
Counties of Hardeman and Cottle in the State of Texss
te the Southwest line of eeid Cottle County, and from
Acme, Eardemuan County, Texas, in & northwesterly &ir-
ection to the Hed River, together with certein other
property in said instrument described, reference hore
being wmedes to sald mortgage and deed of trust and tyg
the record thereof for a full and complete descriptiorn
of the property coversd thereby, as wall zs the terms,
conditions and provisicns of said mortgege snd desd of
trust; and ’

"WHEREAS, the sald nmortgege wes executed to secure
an authorized issue of bonés in the sum of $30,000 per

mile of completed road, or 8o much thereof as the Railw.

roed Commission of the State of Texas may from time to
tire authorige and esllow, to be known as its First
Mertgage Six Per Cent Gold Coupon Bonds, to bear date

the lst day of October, 1900, and to be paysble the lst.

day of Getober, 1959, with interest at the rate of &%
per annum, and pursuant® to the terms of seid mortgege
and deed of trust bonds sggregating the prinpcipal sum
of $2,915,000.00 have been duly issued and are now out-
stending end ere held by Central Henmover Bank and Trust
Company, a corporaticn organized end existing under the
laws of the %tate of FKew York, as Trustee under the
Prior lien ortgace of St., Loula-dDan Franeiseco Rallway
Company, dated July 1, 1916,
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“RCW, THLEEFORE, for valuadble considarstion to it
paid, qusrah, Acme & Pacific Hailway Company hereby de-
clares that said bonds, aggregating the principal sum
of §2,915,000.00, constitute & valid, uppeid 2nd sudb-
eisting indebtedness of the said Beilwey Company and
the principal of said indebtefness, togethexr with
interest thereon accrued and to acerue, shell be pay-~
able or the denend of said Central Henover Bank and
Trust Company, a8 irustee &s aforessid, or its sue-~
cessors in trust, and/or its or their essigneas, end
the debt end lien evidenced or created by s£aid bhonds
and seld nortenge and deed of trust are heredy renewed
and externded and continued in full force and affect
according to the tenor, effect and resding of sald
bonds and said mortgege and deed of trust, which
portgage and deed of trust shall stand as security for
the payment of said debt on the demend of said Central
Hanover Bank and Trust Company, es Trustee as afore-
sald, or ite successors in trust, snd/or its or thelr
assigneess, according to the terme of said bonds end
8aid mortgage and deed of trust and the provieions of
this instrument." '

These First Kortgage Six Per Cent Gold Coupon Bonds were

originelly issued Qcteber 1, 1909, by the Jusnsh, Aeme & Pacifioc
Kailway Coupany in the principal eum of $2,915,000.00, end the
mortgage or deed of trust securing thie bond issue was, . of, course,
not stamped, az a condition prerequisite to registration, because
the statute levying the excise stamp tax upon such instrument

had pot been enscted. In this connection, subdivision {a) of
hrtiole 7047e, &8 emended, Vernon's Annoteted Civil Btatutes,
contains the following proviso: .

". « o« a0d, providing further that, except as to
renewals or sxtensions of acorued interest, the
provisions of this section shall not epply to¢ instru-
rents given in renswal or extensions of instruments
theretofore stamped under the provisions of this 4ct
or the one amended hereby, end shall not apply to
instruments given in the refunding of existing bdonds
or cbligaticng whers the preceding imstrument of
seourity wae stamped in acoordance with this Act or
the one amended hereby; . . .7

This Departwment had ocossicn recently to construe the

above proviso in Opinfon No., 0~1861 to Homorable Dan W, Jackson,
Civil District Attorney, Houston, Texss, snd held that extension
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agreexents, in tke form ordinerily and ccmmonly executed, extend-
ing the meturliy date of & secured indebtedness not “theretofore
stamped under the provisions of this Aot™ would not be sxempted
from the incidence of thie tex. T:iis copinion presents a complete
answer to your first question, and we, therefore, enclose a

copy of same for your examination. '

ie the instrument described in your letter and attashed
correspondence and reproduced herelnabove, sn instrument “given
in renewal or extension" of o bonded or secured indebtedness,
"not theretofore staxped under the provisions of this aet," so
as to be subject to the excite or privilege tax levied by sub-
division (a) of article 7047e, Vernon'e innotated Civil Statutes,
consldered in connection with the above Guoted proviso? This
is substantially ycur second Guestion, and the one which we
find this opinion will solely turn upon,

It conclusively appears from the “whereases" of this
instrument that the originsl bonded indebtedness, secured by a
mortgage or deed of trust upon desoribed properties of the
Qusneh, acme & Facific Rallway Company, 16 such secursd cbliga-~
ticn a8 would now come within the scope and purview of sub-
division (a) of Article 7047e¢, Vernon's sinnotated Civil Stetutes,
levying an excise or privilege tax in e graduated amount "on all
notes and obligstions secured by chattel mortgage, deed of trust,
mechanic’s lien contraect, vendor's lien, conditicnal ssles con-
tract and ll instruments of a similear nesture which areé Tiled
or recorded in the office of the Goumnty Olerk under the Registra-
tion lLawa of this State.” It further eppears that such indebted-
ness matured October 1, 1939, and the instrument in gquestion
here was executed Cetober 2, 1838, The operative portion of the
- instrument recites that, for a valueable oonsideration, the reil-
way oompany “hereby declares that said bonds, eggregating the
prineipal suz of $£2,915,000.00, conztitute a valid, unpaid end
subsieting indebtedness of the sald railwsy company and the
principal of said indedtedness, together with interest therson
acorued and to acerue, shall be payable on the demand of said
Central Hanover Bank and Trust Company” ete. The instrument
further provides that "the debt and lier evidenced or creastod
by said bonds and said mortgegy snd deed of trust are hereby
renewsd and extended and continued in full force and effact ag-
cording te the tenor, effect and reading of said bonds" ate.

The langusge last quoted, in form only and without regard
to legal prinoiples, tends to ehsreeterize the instrument aes an
extension or renewal egreement, while the words gquoted prior
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thereto indicete orly an intent on the part of the mortgagor
railwey company to acknowledge the Jjustnees ard validity of
the bonded indebtedness end lisn eecuring seme, agreeing to
pay sams on demand., 3But the pere employment, in reference to
the bonds, of the words "are hereby renswed snd extended,”

or the designation of this instrument as an extension agree-~
mwent by the parties thereto or interested officiels here, will
not meke it suoh, efther in substance or form. It is not what
the parties call an instrument but what it actually is in the
eyes of the law which will control, and we must therefore resort
to the authorities upon this guestion.

The rule may bLe generally stated that an extension or
rénewal of nctes snd the lisns securing same, rests in contraot
snd means that which takes plaee when the debtor and ereditor
made an agreement, upon & valuable consideration, for the
maturity of the debt on a day subseguent to that provided in the
originel contract, Hatlonel Benk of Commerce ve. Kenney, 90
T‘ox—.i"ﬁ—ﬁ , 65 5, k., 568; Elk Horn Bapk & Trust Co., et al vs.
8praggine, 30 &, W, (24) 868; Campbell Eiver Timber Co. Ltd.,
ve, Vierbus, 56 Fed, (2d) 673, 108 A.L.R. 763; Sheldon vs, Miss,.
Cotton Seed Products Co,, 81 Fed. (24) 1693 O'Benlon vs. Willis,
et al, 129 380. 440; Slottow vs, Hull Inv. Co., 129 So. 577;
Senzone ve. Nabers, et al, 197 &, E. 284.

In the caee of National Bank ¢f Coxmerce ve. Kenney,
supre, our Supreme Court, in pessing upon the negotiadility of
& promissory note conteining a provision with refsrence to ex-
tension agreements, sald:

*It seems o us the extension meznt is that whieh
tokes place when the debtor and ereditor make an agree-
zent upon & valuable conasiderstion for the payment of
the debt on some day subsequant to that previcusly
stipulated.,” '

. The cases of Campbell Rivsr Timber Co. va. Yierhus and
Sheldon ve. Mies. Cotton Seed Products Co., both supra, involved
a sonstruction of the word “renewal" appearing in am Aot of
Congress levying an excise stamp tax uponm corporate securities
and providing thet every renewel thereof ahall be taxed as o new
issue. 7The instrument befure the tourt in emch of these cases
wag in the nature of & supplemsntal indenture or mortgage extend-
ing the time of the maturity of the original bond issue, but net
being 2 renewal thersof, in the sengse that a new indsnture or d4eed
of trust was exscuted in lieu of the originel. IY wss held that
the instruments involved were "renswals” beoause they contained
the essential aonditions of an extension of the maturity dateée of
the original instrument. : : , : '
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Jt will thus bs seen frox the edjudicated cases in this
apd other jurisdiocticns thet extension of peyment of en obliga-
tion reasts in agreement of parties, by which, for a coneidera~
tion, the obligee precludes himeelr from taking ection egainst
obligor during the period of extension; the time of payment is
postponed and ‘e new snd different maturity dete is fixed than
the originel instrument bears. The sontext of the provisc under
gonalderation here does not require sny other or different
conatruction to be placed upon the words “renewal or extension
of instrugents”™ then thet accorded it, not enly by the sbove
degisions but by the ordinary scceptation of the terms., The
fnstrurent under examinetion here 13 not efther a renewal
agreerment, an extension agreement, or & renswal end extension
sgreement, in the sense which the Legisleture must hsve intended,
beceuse scme 15 not a renewal of the criginel indenture or deed
of trust, nor is the maturity dete of the bonds secured theroby
extended rrom October 1, 193y, to any future date.

¥hile the purposes which prompted the execution of this

instrument are somewhat obscure, there can be no doubt that its
only effect is to acknowledge the justness of the original
bonded indebledness end to confirm the wvelidity of the liens se-
euring sace, 80 &8 to toll the Statute of Limitations for the

riod of one dzy, under Article 5559, Vernon's innotated Civil
tatotes. It is epperently an attempt to ocomply with the terms
of Artiole 5522, Verrnon's innotated Civil Statutes, being exe-
¢uted and acinowledged with the ststutory rornalitios. but that
statute clearly contemplates the registraticn of instruments ex-
tending the date of maturity of the original indebtedness, and,
in faot, is the type of renewal or sxtension instrument econtem-
plated by the proviso here considered. Juite true ths instrument
here extends the period of limitation during which suit may be
brought by ome dey, and to that extent and for that purpose,
may be sald, by implication of law, to extend the desd of trust
or 1ndonture seouring seme., Cherry vs. Corben, ¢t al, 119 &. %,
(24} 111. But this merely goss to the remedy and is & guite a
4ifferent thing from ep instrument which reflécts & contract
between the parties to elter thelr substantive rights, by moving
roiwnrd the date whern the Tigkt of the obligee to sue first
arices, :

The foregoing anewer to your second question renders wn-
necessary eny answer to your third question.

You &re accordingly edvised that the instrument desoribed
and discussed in this opinion 18 not such a renewal or extension
of the original indedbteldness znd lien referred to therein, as to
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be subjeot to the &xcise stamp tax levied by subdivision (e),’
Article 704%e, Vernon's innotated Civil Statutes, considered in
eonnaction with the proviso therein, and the endlosed copinion
of this Department sonstruing ‘tame.

Trusting the foregoing fully answers your ingulry, we

are
Youre very truly
ATTORKEY GENFRAL OF TEXAS
By
Assistant
PN

APPROVEDMAR 18, 1940
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