THE ATTORNEY GENERAL

OF TEXAS
AvUusTIN, TEXAS

This Opinion
Modifies Opinion

) f.?:}gg%....tit....

Honorsable J, T, MeKillin

. Deputy Commissioner
Department of Banking
Austin, Texas

Dear Sir; Opinion No, 0-1938 :
Ret State banks « Incorporation
= Fees for amendment of char-
~ter = Delinquent fees ~
Collection by the present
Commipssioner

We acknowledge receipt of the following re-
quest for an opinion, to-wit:

"This 1s to acknowledge the receipt
of your opinion in whl~h you construe the
provisions of Article 3421 of the Revised
Statutes, relative to fees charged in cone-
nection with the characters of banks and
banks and trust compenies,

"Under that opinion a fee of $50,00
is collectibls with any amendment, In
addition to this fee, 1f the amendment in-
cludeas an increass of capltel atock in ex-
cess of $10,000,00 then a fee of $10,00
per $10,000,00 for each $10,000,00 in ex-
~cess of the first 1% collectible,

*This Repartment has been, for & num-
ber of yoars, operating under an erroneous
econstruction of Avticle 3921, It has in the
past collected only $50,00 in connection
with any amendment irrespective of whether
the amendment inecreased the capital stock
or not, Obviously it 1s the duty of the
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present Commissioner to collect this de~
ficlency of Tees in so far as it was incurred
during his sdministration,

"It has occurred to me, however, that
it might possibly be my duty to habe the
books of this Department audited and to cole
lect the deficlency in fees which arose
during past sdministrations, This obvious-
1y would entall considerable expense, and
before underteking such an operation I
would like to respectfully submit the fol=-
lowing questionst

"l. Being aware that, during past ad-
ministraetions, the several banking commis-
siloners operating under an erroneous cone
struction of Article 3921 have falled to
collect the. full fees due the State in con-
nection with the emendment of bank cherters
and the amendment of charters to bank and
trust compenies, Ie it my duty, as the
present incumbent, to have the books of
this Department audited for the purpose of
determining the deficlency and the corpora-
tions from whom fees are due, and to proceed
to collect those fees? _

"2, In & number of instances the banks
in question, efiter increasing thelr capital,
have nationeslized. Would this fact in any-
wise affect by duty or the liability of the

-respective corporations to pay the fees in
question?

"3. Subsequent to the increase in
capital some of these corporations have
become insolvent and/or either, are now in
the process of liquldation, or have been
completely liquidated, 1Is it my duty to
~attempt to collect the fees in question
from the insolvent banks, 1f the same is in
the court of liquidation, or from the stock-
holders if the bank is completely liguidated?
Felling to collect, 1s it my duty to pursue
the bond of the Cormissioner under whose ad=
ninistration the ghortage aroset"
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We have carefuily considered your questions
and beg to answer them as follows:

le By the termus of Article 3921 of the Res
vised Civil Statutes, it 1s made the duty of the Banking
Comuissioner to charge and receive for the use of the
State certain charter and charter amendments fee, as
therein set out, It is the duty of the Banking Com-
missioner to collect all fees properly chargeable under
this article of the statutes, whether such fees &c=-
eruted under his administration or that of e predecessor,
It can meke no difference wnether the delinquency was
due to oversight, miaconstruction of the law, or other
caugse whatsoever, The law fixes the amount of such :
fees and it 1s not within the scope of the Conmissionerts
power to remit the seme, or any part thereof, What he
cannot do directly he cannot do indirectly, as by mere
fallure for any reason to collect the proper fees, It
will be seen that these fees are collectible by the
Banking Commissioner, buti: they are for the use of the
State, So that, no period of limitation will bar the
Stetet!s rizht to collect delinquent fees, or fees not
paid through oversight or mistake, Of course, the
Banking Conmissioner is clothed wlth the power to
meke such collections,

Your first qwstion, therefore, is answered
to the effect that it 1s the duty of the present Bank~
ing Commissioner to ascertain from the books of your
department the respective deficlencles, and the amounts
thereof, due by State banks, whose charters heve been

amended in accordance with the statutes, whether such
" fees acorued under your own adminiatration or another.

2, Where a State bank shown by your booka to
be indebted to the State for charter of charter-smendment
fees has nationaliged, the dissolving corporation would,
of course, be lieble for such unpald fees, and the National
bank teking over its effairs might or might not itself
be liable, according to the terms of the contract of
take-over, In other words, a National Bank teking over
the affairs of a State bank would become individually
lisble only for such debts of the rétiring State bank
es it essumed to pay but none other,
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3. ¥here a bank shown by your books to be '
delinquent with respesct to sharter or amendment of char-
ter fees is in process of liquidation, you, as liqui-
dator of _such bank, should list and approveq &s a claim
on behalf of the State of Texas the amount of such de-
linquent "fees, same to be paid out 6f the asmets of the
bank as a general unpreferred cliim, If the liquida-
tion hes been finally closed withow the sllowance of
such a olaim, it would appear to be lost to the State,
‘Artiecle 465 of the Revised Oivil Statutes of Texas,
authorizing and requiring the deposit in trust by the
Banking Commissioner of a sum smifficient to pay the
unelsaimed dividends and depositors of & failed bank
is not broad enough to cover such an item, Such un-
»r8ld fees dune to the State do not constitute & dlvidend
or deposit, within the meaning of that statute. Further-
more, if the liquidation has been olosed, and the Bank-
ing Commisaioner has been discharged, then he no longer
has any official duty or authority with respect to such
ligquidated bank or its affairs, As Banking Cormissioner,
he is & stranger to the whole matter,

It 1s not the duty of yourself, as B
Commissioner, in any event to underteke the collection
. of such’'delinquent fees upon the bond of a predecessor.
of yours, under whose administration the delinguency
may have arisen, . The Banking Commissionerts offioclsl"
bond r»uns” to the SBtate to be approved by the Governor,
(Rev.  Oiv, Stat. Art, 341}, snd suceessor Commissioners. and
therefore; are not authorized to institute suit upon
such & bond, for any breach of duty whatscever of a
former Commissioner, -

Upon snother reading of our opinion No.
- 0=-1841, we desire to discuss further the gquestion thers
under considerstion, ' o

From the opinion of Chief Justice Paines in
8t, Louls 8,¥, Ry. Co. Vs, Tod, 6l 8.W, 778, we quote
excerpts as follows:

“lat page 778-779 )

¥. o ¢« o The determination of the
cage depends upon the construction of so
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much of article 2439 of the Revised Statutes
as prescribes the fees to be charged by
the gecretary of state for filing charters
or railroad corporations and amendments
thereto, That part of the article reads
as followss *Art, 24439, The secretary of
state, besides other fees that may be pre-
soribed by law, ¥ authorized and req: ired
to charge for the use of the state the fol-
lowing feest: For each and every charter
amendment or supplement thereta of a pri-
vate corporation created for the pmmpose
of operating or constructing & railroad,
magnetic telegrehh line, or street railway,
or express company, authorized or required
by law to be recorded in said depsartment, =
. fee of one hundred dollars, to be paid when
said charter i1s filed; provided, that if
the authorized capltal stock of gaid cor-
poration shall exceed one hundred thousand
dollars, it shall be required to pay an ad-
ditional fee of twenty~five dollars for
each one hundred thousand dollars author=-
ized capital stock or fraotional part there-
of, after the first.t. '« « "

(st page 779).

¥e ¢« o On the other hand, it is but
Just and equitable, whenever a corporation
organized for profit tenders an amendment
which increases its capital stock, that it
should pay the additionsl tax for such in-
creasge, just as 1f it had filed an original
charter with the same amount of capital
stock as the increase. o "

®e o o The reasonabhe and equitable
rule upon the filing of an emendment is
to charge for the asmendment the fixed fee
as for an original charter; and, in case
the amendment addes to the capltal stock
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of the corporation, to charge the same ad-
ditional fee for such increment as would be
charged for an origlnal charjer with a
capital stock of that amount, This is our
oonstruction of what the legislature in-
tended by the statute in question, and it
i1s inconsistent with its terms, , "

(at page 779-760)

o ¢+ o o Wo conclude that the only
reasonable construction of the statute
in question is that when an amendment to
e charter is filed, if there be an incresase
of the capital stock by an amount over
$100,000, then the additionel fee is charge-
able upon the excess of such increase over
the smount named, but that, if the amendment
does not authorize an increase of stock, then
the fixed fee of $100 only should be charged
for its filing,"

Ap the time the above cease was decided, the
statute thereln involved applied also to state banks
and the filing fees for such bunking corporations
were pald to the Secretary of State, However, in
1917 the Legislature provided that amendments to bank
charters should be filed with the Banking Cormissioner
and that he should charge the same fees as were then
charged by the Secretary of State, Ch, 205, p. U469,

_General Laws, 35th Leg., Thereupon, in the 1925 codi-
_g%;;tion, Article 392)1 appeared, reading in part as
ows!

"The Banking Commissioner shall charge.
and recelive for the use of the State the
following feest ' ' '

"For each charter, amendment or supple-
ment thereto, of a bank or bank and trust
company, & fee of fifty dollars shall be
peld when gaid charter 1s filed, end if the
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authorized cepital stock of such corpora=-
tion exceeds ten thousand dollars, it
shall be required to pay an additionsl

fee of ten dollars for each additional
ten thousand dollars of itz authorised

cep ital stock or fractiedalal part thereof
after the first, provided such fee shall
not exceed twenty-five hundred dollars,"

It 1s readily seen that the present Article
3921 is practicelly identical with the statute under
consideration in the Tod case, supra, We advert to’
& discussion of Judge Gaines! language in that case,
Be says that ®it is but just.and equitable, whenever
a ocorporation, . « tenders an amsndment which in =
creases 1lts capital stock, that it should pay al ad-
"ditionel tax for such increase, !uat as if it had
filed an origins arter with the same smount of
capital as tﬁe increase,” Comma re an origin _
charter for a corporetion having a capital stock
of $50,000,00 with an smendment increasing the
capital stock of another corporation by the sum
of $50,000,00, Judge Gaines plainly says that the
fee for filing the amendment of the one corpora=
tion should be the same as the fee for filing the
original charter of the other, For filing the original
charter the fee would be $90,00. The fee for filing
the amendment would be the same amount if we are to
regard his language, FPurther on he says that fThe
reasoneble and equitable rule upon the filing of an
emendment 1s $o charge for the amendment the fixed
fee &8s for an original charter:; and, in case the
smendment adds to the capital stock of the corpora~-
tion, to charge the pame additional fee for such
increment as would be charged for an or?.%inal charter
ith a caplt stock o at amoun he words
"that amount” have reference to ﬁ smount of the.
increment, For the filing of a charter the fee of
§10.00 per $10,000,00 18 not laid uppn the first

10,000,00, If the fee for an amendment includes

10,00 for the first $10,000,00 of the increase,
then the seame fee is not being charged for the filw
ing of the smendment as would dbe charged for the fil-
ing of an original charter with a capital
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the same amount &8s the increment, A larger fee is
beinz charged,

The stetute says that "For each charter,
amendment or supplement thereto, of a bank or bank
and trust compeny, & fee of rifty follars shall be
paid when sald Charter 4is filed, %etoc, Quite evie
dently, for the State to be entitled to the fifty-
dollar fee for the filing of the amendment, the word
®"charter® as underlined in the quotation must be
given the meaning "“charter, mmendment or supplement,”
We think this necessarily cells for the term "eauthorized
capital stock" as theregfter used in the statute to
mean "authorized increase of cgdtal s tock™ in case
of amendments, And s ch we think was the holding of
Judge Gaines,

Practically en identical statute governsthe
fees collected by the Secretary of State from private
corporations created for profit, Art. 391, Civil
Statutes. Our construction of Art, 3921 is in accord
‘with the opinion of Assisant Attorney General E,F,
Smith to 8, L. Staples, Secretary of State, dated
August 23, 1921, pertaining to Art, 391l, From that
opinion we quotet!

®Your are therefore advised that the __
£i1ling fee pald by a foreign corporation’
does not entitle the corporation to file
en amended charter increasing its capital
stock without payihg fifty dollars for
the firat ten thousand dollars of such
increase and tba dollexrs for each addl-
tional thn thousand dollars of such in-
crease 'provided that in no event shall
such fee exceed the sum of twenty-five
hundred dollars,‘'"

Attorney General Pollard took the same posi=-
tion in his brief filed in the case of General Motors
Acceptance Corporation vs, McCallum, in the Supreme _
Court, However, that case was decided without reaching
this point, 10 8,W, (2d4) 687. It &s our understanding
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that the construction placed on Art. 3621 has varisd
from time toc time in the Banking Departnent. - Ve also
understand, however, thet the departmental preaotice
in the Seoretary of State's office, with reference to
Arti 3914, hae been uniform in accordence with this
end ¥r., Smith's opinion &nd for an extended periocd of
years., We should not like to attempt to reverse that
construction and prectice, particularly when founded
upon en opinion from the Attorney Generel's Departament,
without being at least fairly well convinced that it
is wrong.

Our opinion Ko. 0-1841 is modified according-
ly, and you ars advised that the fee for filiny an amend-
ment increasing the capital stock should be §50.00,
plus $10.00 for each §1¢,000,00 (or fractional part
thereof) of the incrsese after the first £10,000,00.

Yours very truly
ATTORNREY GENEEAL OF TEXAS

Glenn R. Levis
Asgistant
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