THE ATTORNEY (FIENERAL
OF TEXAS
AUSTIN 11, TEXAS /overruled by 0-5935

in 80 far as it con-
fligts/

ATWAAR AN AATIN RN .

P e Ge Ha qight

Chief scoountsnt

Hoard of County snd Diatriet
Hoed Indebhtednecs

Austin, Texas

hear Tirt Opinion Ho. 0-1942
ket The date upcn which

cortain bonds the pro-
ceedn of which were
expended in the conatrug-
tion of roads may decoms
eligible for participstion
in County snd Roed Distriet
Yghway Funds,

Ve acknowledge receipt of your request for an
opinion as to the date upon which certein bonds desaribed
in your sommuniocation become eligible fer participation in
the County and HRoad Distriet Highway Funds,

You have enelosed therewith exoerpts from the
minutes of the Highway Commission reflecting twelve sctions
teken by that Commission from time to time extending over «
period of ap{ramuu fourtesn {(1L) years, sll of whish
have for thelr subject Just two roads, nemely, Mghways Nume-
bers 103 and 191, These nminutes do not reveal thaet the High-
way Commission has ever formally snd finally dezignated such
roads 88 & Part of the Stete Highway System. It is obvious
thet-at the time of thelr sdoption these minutes only condi-
tlionelly designated sueh ronds and whether or not the oondll-
tions imponed therein have eber heen complied with, we taink,
iz & question of faot thet must be declded by the Highway Com~
mission, however, in our opinion the answer to your question
does not depend solely upon the deterninmtion of these faote,

The meening of &8 "desipnated highway" as referred
to in i. B, 688, passed by the L6th Legislature, Regular Tes-
sion, 1939, ahould solve the problem and arfford the Board of
County end Distriet Road Indebtedness m bhasis upen which to
determine the elisibility of eny bonde to partiocipate in the
fund provided in thet law,

First, we call your ettention to Tection 2, Para-
grepa 3 of . B, 688, wherein the Logisleturs has undertsken
to define expressions used throughout the Act, such Paragraph
reading as follows:

"By the expression 'highweys' 'stute high-
vwaya,' and *state desipnrted highways' are meant
rosds whionh prior to Jenuary 2, 1939 ed beoome &
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part of the system of designated stste highways * *
* * gnd lnoluding roeds concerning which the State
Highwey Commission haé¢ prior to Jenusry 2, 1939,
indicated 1te intention to designate evidenoling such
intention in the ofricie)l records or filea.®

fesondly, we point out thie further language sppesr~
ing in 1. B, 688, fection 6., Te quote in parti

"All bonds, warrents or other evideances of
indebtedness :eretorora issued by counties or do-
tined rosd districte of this stete * * * {nsofar
as anounts of same were ispued for end the mroceeds

have been ectuslly expended in the construction of
roads tihet conatituted and o 88 t of the

system O es atete nighways on daptem ’
1932, or whlch subsegquent to such dete and prior to
Ianuarf 5: 1??3: have been dgs!gggtcﬁ a8 Eart oZ Egg
gystem of stete hlrshweys sha porticlipate

ga ounty an striot Highwey Funds as

the dete af desiggatton of sald rosd as a part o

the state system {Undersooring ours).

With particulay emphusis being laid upon the underscored phreses
of the above quotstion it will be noted thet the law contemplates
thet only such bonds, warreants or other evidences of indsbtedness
88 were lssued for snd the proceeds sotually expended in the con-
struetion of roads that &efinite%i constitute @ part of the State
Decignated System of Highways s be eligible for participation
ia the Fund mcoeruing to the Board. W¥ebster’s Internaticnal Dio-
ticnary defines "designate” ss meaning: "to mpeoify or set apart.”
Thus it will be seen that the intention of tie Ispislature was
that .only much rosds as had been mpecified as a part of the State
Highway Dystem upon which sounty or defined rosd adistriot ’
funds hed been expendted eould conatitute the basis for the
partioipztion of such obligations in the funds aocruing to

the EBeard,

Article 6666 of Vernon's innotated Civil fitatutes
¢irects that the State Highway Commission shall establish and
make public proclemetion of all rules and regulations for the
sonduet of the work of the depertment as may be {desmed neces-
gary, not inoconsistent with the lsw, We have inquired of the
Highwey Department es to the existence of suon rules and regula-
tions and have bsen informed that no forrmel rules ané regulations
asve over heen sdopted by the Commission. It therefors becones
neocessary for us 1o arrive at some busls upon whieh & determinp.
tion cen be mmde ss to when & road actually becomes a part of
the Stete ystem,

Article 6673 guthorizes the Highway Commission to
teke over end meintain the verious state highways in Texas and
relieves the coumties through which seid highways pess from eny
cost, expense or supsrvision of such nighways, 1In the case of
Hall wva. uilharger County, 37 5. @, (24) 1041, aff. by Com. of
Appeals, 55 £, ¥, {(2d4) 797, the Court sald that: "pll state high-
waye are unfer sxclusive contral and mensgement of the Htate
ilghwsy Department.* It arpears that when the Highway Commis-
alon tukes over publie roeds of ocounties or road districts thet
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1t becomes the &uty of the Highway Commiesion rrom that date
forward to maintain such roesd, Fursuant to the ebove quoted
deolsions the ocounties thereafter ere divested of any contrel
over such hishways, Accordingly, thereafter such roads must
be considered es a part of the designated State Highway Systen..

it seems thet this 48 the only construction taat
can be placed upon the stotutes end we are, ascordingly, of the
opinion thet the public roed of & county does not bocome o _
ol tue Ceslipnoted Ttate Hipghwey Tystem until it hes been offioisl-

ly teken over by the Highway Copnlssion reveal-sentinpenty—benper-

Tor msintenance o
The minutes of the Highway Commission reveal contingent, %eﬂpur-

sry and conditionn) designetions bhet we think ¢t not unressonadl
to conclude thet such roafs cannot become & part of the State
Highwey “yatem tntll the terms and condltlions lsid down in such
ninutes have beecn caomplied with &nd thnt following such time as
a compllance s been proven to tne Highway Engincer, snd the
Highway Commission offislally designates such rosd as a part

of the State Highway Syrtem, any bond or other obligation is-
sued, the proveeds of which were expanded in the construstion
or purcehase af right-of-wny therofor cen perticipate in the
County end Distriet Ripghwey Pund as provided in i. B, 688, ve
think thir is true irregpective of the appareat exception exist~
ing in Paragraph 2 of Section 6o of susch law, which resds as
follows: )

"In the avent the Ftate Highwsny Cormisszion

hss on & dete prier to Jemuary 2, 1939, indicated
its Intention of designeting aa atmte highways Lths
public roads of any county or defined rosad distriet
in thinm Otate end has evidenced such. intention &n
its offleiel resords or files then the provisions
of this act shall apply as if tae rosd had sotuelly
been dasignated prior to Jenusry2, 1939.%

It is dirficult to determine axectly t:e intent of the
legislature in vhe ensotment of this parsgraph, e think {ts true
geening cen be galned only Ly a resding of such paragraph in con-
neotlon with the one immedlztely preceding i{t. In other words,
the praceding paragrﬁgh meakee eligible for psrticipation in the
County snd Distrlet Fighway Yund sll bonds, warrsnts or other
evidences of indebtednesa, the proeeeds of which sctually have
been expended in the construstion of rosds thrt constitute and
comprise a pert of the Systerm of Designated Ftate iighways as
of the dste of suol desiwmstion, - Therefore, in the event the
Htate ﬁigﬁWay-ﬁommEsafon evidenced en intention to designate a
certain roed as a part of the ftate Dystem upon f'ie performance
of some ot ané suoh act wes In due vourse performed the Highway
Commission then oould ofrielally designste such roud &8 & psrs
of the “tete Highway “yotem and on tie date of sueh Gesignation
the bonda would become elirible for pearticipation in the County
end Distriot “ighway Fund, Tals would de true even though the
Wighway wes not offiocially end formmlly designsted until a
date cubsequent to Jenuary 2, 1939, but 1in no event could the
bonds psrticipete s of the date of the minuie wherein the
Highway Commission indicated its intention to deg2ignate such
road upon the heppaning of some future event or act.

The Generel laws of the 3I5th Leglslature, Acts of



1917, pege 416 to 427, for the Tirst time in the histary of the
Stete, created & State Highway Department and in the emergency
cleuse, we Tind this langusge:

»The imperative need of mersures oaleulated
%0 secure grester effiolency end durebility im public
roasd construction and greater economy in the expendi-
ture of the lerge sums of public funds annually em-
ployed in rosd work and the faoct that Texme hes no
Fichwuy Department vested with power to encourage
end direct ti:e development af & s*atgg of state high-
wayg creates an emergency snd an eratlive pubdlic
necessity for the suspenston of the constitutional
rule requiring bills to bs read on three several days * *»

This law m sade it tne duty of the Commission creeted
by it to formulete rules and regulstions for the purposs of sor-
pelsting highweys throughout the Stete of Texas and cresting m
complete State Hlghway Eystem. It hac been amanded in some re-
gspects from time to time but generally the text of the law still
contemplaten that public roweds of the counties and defined road
districets taken in by the Commisaion for malntenance and operation
shell be oonsidered a part of the designated State Highway System
snd until such rosd 18 officielly taken over by the Cammission
rfor maintensnce purposes sald road cannot be considered s part
of such system, . -

You are therefore afilvised that in our opinion the
bonds described in your communication can bewocome eligihle far
perticipation in the County and District Fighway Fund provided
by 2. B, 688 of the 46th Legisinture, Rnggiar Sesslion, 1939, only
upon the date tnat the roads officislly ons a part of the
designated aystem of State Highways, L

Yours very truly

ATTORREY CGINERAL OF TEXAS -

By /s/ Clerence E. Growe
Clerence E. Crowe
Asalieptent
APFROVED AUG. 16, 1940
/s/ Grover fellers
FINOT AUCTIRPANT
ATTORNTYY GENERAL

CECtEPs Jrd APPROVED GPINTON COIMMITTNE
B R, ¥.,Chalirman



