g1f
: OFFICE OF THE ATTORNEY GENERAL OF TEXAS
¢ AUSTIN
GROVER SELLERS
#
f’1fonyxv GENERAL
Honorable Girard Kinney
Supervisor, Agants' Licenses
Fire Insurance Department
Board of Insurance Commissioners
Auatin, Texas.
Dear Sir:
‘ : QPM“ '9. °"l- 1
Re: Opinpion no;‘o-199 onsidered
fd ar o
he Texas Re atory
% the Kansas coap
8 of fous, pensist
fate © penalties,
fd charges rather than
against fes, taxes against
panalties against penalties,
lh.
. In your lebf : ' iressed to tht Attorn
Gouul‘dou requext a\r§ lon of our og’ on lc. 0-1997;
1lly therein from a letter
rudnd : yoert Osborn, Assistant Commls-
: of nanq, ln which he oites

f f og:a.,; Charles ¥, Hobbs,

oy 2], by ‘the Suprems Gourt
: ng n follows:

: l finite tunnc that the rullng as it
J : 997) Ly not a proz :ﬂuuuu of the Texas
Retaliadyry law,//as against sting law in Kansas,
as interpNgted by the Supreme cmt and thé actunl practice
of this Department,"

wWith rororonon t0 our. apuu.on 01997, we unnot agree
with the interpretation glnud upon it by the Assistent Commis-
sioner of Insurance of the State of Kansas as shown in the
third paragraph of his letter quoted by you, In the opinion

" COMMUNICATION IS TQ BE CONSBTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASHISTANT
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in question, we assumed that suoch solicitors were given authority
to solieit ﬁuslneza throogh the recording agent duly appointed

by the Kansas company or was actuelly soliciting business, and
such busiress azeepted by the company through its recording
agqgt. Thie is apparent from the lenguage of the opinion, which
reads,

=
&
»

". « « othe Kanses companies should be gharged a
license fee for each agent or -ollel;or who ho%gs
authority to produce business for sald companiss,

The fact that = pereson is “effioing with, and angaged
in, soliciting insurance on behalf of a lLodal Fsoording Agent"
for severel companies, would not make him en agent for any one
of those partiecular co fes not acecepting ‘hia business or in
fact denying him authority to soliocit their behslf. A
solicitor in Texas is not rejuired to pay but ons lieense fes,
which license is secured by a company joining with its resord-
ing agent in making application therefor. We ses Do reason why
another principal of sald recording agent, being a foreign
insurance compeny although it may not jein in the appliecation
for said solicitor's license, msy not be ohasrged under the
Texas Retaliatory Law with a similar or like fee imposed upon
"agants™ of the home state of the zrincipnl corporation upon

_ Texss corporaticns in that state; it being our view that for
the purpose of this law, thers is no msterial distinetion
betwsen "solloitor"™ in Texas and "agent® in Kangas, the son- -
trolling feature belng that both are engaged 1n-coi1otein¢
insurance on behalf of oane or more of the Recording Agents?®
compania® asccepting su¢h businegs,

" FAaving therefore cerefully resonsidered epinion
Ho, 0=1997 in the 1ight of this request we are of the opinien
that same ir correct.

We oome now $o consider the addidionsl request
raised in your latter ag to the method of applyldg the Texsa
Retaliatory Law, set forth in yaur lotter in the following

language:

*In view of the additional information ¢onteined
in the Assistant Commissioner's letter, we respsqgtfully
request reconsideration of 1997, and also your advices
as to whether or aot this Department should apply the
Texas Retaliatory Law against a Kansas Compsny on the
total emount of fees, penalties, and taxes chnrged rather
than in the consideration of particular items; that ig,

Moo f
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"should the Texas Retallatory Law be applied as to fees
againat fees, taxes against texes, and pcnslties against
penalties, or should this law be considered in the aggre-
gate of all such charges?"

& Article ,758, Vernon's Annotated Civil Statutes, pro-
vides: ;

"Vhenever, by any law in foroe without this State,
an irsurance corporation, fraternal bensefielary sooiety
or yrecliproeal exchange of this State or agant thereof
is required to make any deposit of securities thereunder
for the proteection of polieyholders or otherwise, or to
make payment for taxes, fines, penalties, certificates
of authority, veluation of poiioiss, license fees, or
otherwise, Or any spedial burden is imposed, greater
than is required by the laws of this State for similar
foreign oorporations or thelr agents, the insurance
companiea, fraternal denefioiary -ocietiea and resipro-
cal exohanges of such States or governessnts ehall be and
they are hsrseby required as a condition precedent to their
transacting business in this State, to make a like deposit
for like purposes with the State Treasurer of this State,
and to pay to the Commissioner of Insurance for taxes,
fines, panalties, certificates of authority, valuation of
pelielcs, license fees and otherwise a rate equal to such
charges and payments imposed by the laws of such other
State upon s ar eorporations of this State and the
agents thereof, . ,"

We have reviewed numgrous decisions in practically
every state having ensoied similer legislation with reference
to applying their respsetive rotaliatory laws, A full treatise
on the subjest is to be found in 91 A.L.R. Annotated (795).

It appears that a majority of ths courts weigh such legislation
as an endeavor to procure resiprocity of astion on the i:rt of
the state concerned with r eference to taxes and not pla
retaliation, by resson of the fsot that the courtes are giving
more consideration to the equality of ths ultimste amount of
tax collested by ths states concerned than to the equality of
the ratec of taxation, ’

In order %o provide equality whioh is the manifest
objest of the statuta, it iz not necossery to levy o spacific
tax to meet & similar tax levied by snother state, but, if
the aggregate of the taxes collected from a foreign insurance
company in the retaliating state equals the tax imposed on
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foreign insurance companias by ths stata In witich the taxed
ccapany 1s inoorpaorsted, the objeot of th: law has begn attalned.
Life & Oagualty Insurance Company of Tennesses v. Colenan, 2§

8. ¥, (24) 748,

In dtate v. Reinpund, 45 Ohio Stste 214, 13 N, X, 30,
the Supremc Court of the State of Ohio, discussing the recipro-
cal and rctaliatory st=tute of thet state, hcld thst the auper-
intendent of insurance had pspformed his whole duty when he re-
quired companies organized out of Chio to psy » sum sufficient
to make the total equal to the emount that would be realiged,
were the rule of tsxatior of the foreigr state, under vhose
lawsg tho forsign compeny wse orgenized, applied to such foreign
company's bhusinaze trensaeted in Ohio,

In Oochrans v, Bankers Life Qompany, 30 ¥. (24) 918,
involving tha Colorsdo Stete etalistory Lsw, the court points

- out that rataliatory stetutoe svc intended to level the amount

of texes, and not, nz penal atatutem, to require the payment
of an equal rete of taxation as a penalty.

. | In viewing the Xaneas statute upon which the decieion

" 4n Pmployereg®’ Casuelty Cogreny v. Hobhe, 149 Far, 774, 89 ¥Pao,

(2a) 923, L boged, we £ind a retoalistory law subatantially
the game op the Texns law, Artiole 4758, supra. The on
distinotion is to be feund in the langonfe of the two ntatubes
whiok, in Texes, recuires ench foreign insursnoe eompanies as
a eonait!on pracedent to thetir transscting business in this
State, "¢o pey to the Commissioner of Insurance for taxes,
fines, pemalties, certificeetes of authority, veluation of policies
licanse feer and othavwize & rate equsl to such charges and pay-
monts imposed by the laws of such other State upon similar dor-
porations of s State and the agents thereof," while the .
Knnsas Statutes, G. 8., 1935, 40-253, in lieu of this lasaguage
g::fudu that such company shall “pay to the Cosmissioner of
urance of this 3tate for taxes, finaes, penalties, certificates of
authority, liconeess, fses, compeansaticn for exam.nnhon. or other-
wise, an smount equal to the amount of such chargee and payments
o = o 6 nre inclined to view the word"rate” ns uged in the
Taxas Statute, meaning "assessmoent”, s predisponing aous basis
of calonlations by which the "amouni{” of tax oan be deterimined,
and in this sense, when applied to texes, the ultimate result
in aprlying either the Texsms or Kansas law would be the same,.
We ocannot soy, howevar, Shat in arriving at equality in the
matter of taxes 1mpoae5 items for items are not to be oonsidered
as a basis ror agscasmaent under the Texas Netsliatory Law,
Bowever, the aggregate of sueh fine, rennlties, texes, and other
chargea or payments imposed by the state retalisted mgninst

‘should be taken in applying the Texas Retsliatory Law.
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The Supreme Court of Kansas in ¥mployers' Casualty
Company v, Hobbs, supra, seems to have ssttled the ruestion
- hers prescnted to this Department, .The court in that aase
was primarily ‘conoerned with three separate charges or fees
imposad by the laws of Texas on foreign insurance corpore-

. tiona doing businszss in ;;xaa, which wore assessed against
the ocasualty comp-ny, a xas oorporntion doing buasiness in
Kansas under the Kunsas Netaliatory lLaw, ‘It was pointed ocut
that the Kansas stalutes made no specific provision for such
items, The ocourt, quoting at length from the Kentucky case,
Life & Casualty Inauranae Co, v, leman, supra, and holding
. that the word "amount® rererred to all exactions under what-
evar n:me and in the aggregate, stated in its opinion, and

we quote:

"e o +ANd we think it olear, both from the stand~-
polnt of the end sought to be aceomplished by the statute,
and the grammaticel structure of the statute, that it was
never intended there should be a comparison cs between
the statutory reguirements of this stete and of the state

~4n which the foreign corporation is charpered so that a
partiocular tax should be measured ageinst a like tax in
the other stath e particular fee measured against a like
reo aeto,.§ &hat taxes should be aggregated and msasured
inst ascr-aatcd taxes of the o -ﬁ stntc, rocs aggre-
gnted and measured against aggregat ’ "Te so
hold would compel us to ignore the phrn.c rwise*
twice used in the statute, for it in and of ltsclt ton-
templates exactione not included in those specified, , ."

The obJeet and intent of a statute iz always to be re-
garded; and, of course, its language is to de understood and con-
strued as furthering the objeots contemplated by the makers,
There being no material distinetion between the language of the
Texas statute and the Kansas statute, the decision of the Kansas
~ Supreme Court in Employers' Casualty Company v, Hobbs, supra,
would be controlling in applying the Taxas Retaliatory Law.-

Answering ths sccond part of your reguest, therefore, .
you are respcotfully advised that it is the opinion: o' this
Department that the aggregate of all taxes, fines, psnalties,
fees and othar charges imposed by the State of Kansas on a Texas
corporation ogarating within {ts borders should be considered
in applying the Retaliatory provisioss of the Texas léw, Artiole
4758, Vernon's Annotated 61121 Stetutes, against a like Kansas
corporation doing the same amount and volume of business in
Texas as the Texas oarpany did in Xansas,

Yours very truly
ATTRNEY GENERAL OF TMXAS

APIYEOVID JUL 11 1940 ' ;
Srovsr Sellers s AT {signed) Da Iy R, :Blog, Aesistent
Tdwat Acclatend

HITTTE
SAN



