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Dear Sirs
gation o the
fment. Com-
'O vaATIOUS
¥e have your requf g srpretation of the law
eppliceble to the variocus que t10~- gskpd under four faet situa-~

¥ snters into
for the operstion of an
noluding the sale of
thatewith. & agreonent makes
oapital of the business ia

k by W upon the bLasis of her

_ 8 prorissory note, payadle in
tente, in an amount equal to one-half of

f thc business., A and ¥ devote their

1ntorior decors n;.iuainG .,
merchapndizme in connedtior

H takeg no part in the interior decorating busi~
ness and “glways recogniszes W's earnings or profits
therefrom ks  her separate property. # represents to
partonership oreditors that she and her separate property
are liable for business debts of the partnership. A
and ¥ have always hed seven persons in their employment,
while H, who 1s engaged in another business which he
owne as his saparate propcrtr, has alweys employed
five individuals,
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he will ziste eech guestion and answer it as they sppaar
ir your letter in numerica. order.

cuestion {a): "Is ¥ legally a partner with i in the
interior édecoreting business?™

"Technically, s xzarried woman pay be & merchent or
trader at will, so far ss the immediate transaetion of the dusi-
pess 18 concerned,” See 23 Tex. Jur. p. 304. The authorities
in Texze are generally sgreed that the very nature of a mereantile
business is such that s zarried woman cannot be celled & partamer.
She, obviously, cannot do the thinge essentisl to a commerciel
sutcees, On the besis of the facts stated, we do not think ¥
is legally a partner &l the time the business is formed, although
at that time s8he has borrowed monasy &t the bdank to be peid back
out of the profits from her business. Frolits of the busineas
are community property. ©“es Opeer's "law of Marital Righte in
iexas™, p. 367. Tnless there is s clear intention to repay
borrowed wmoney out of separste property the new aoquisition be-
comes conmunity. OSee also Speer, supra, Ssction 43¢ and the cases
there eited. XNc such intention appears hers.

Yuestion (b): "If not, is E e partner with 4 in
that business®”™

: %e trpink pot., E has in no way recognized or taken part
in starting the pertnership business. % has repressnted to her
‘creditors that she and Ler separate property are liable for the
partnership debt. 5he borrowed the money upon the basis of her
own credit. Certainly ¥ hes not bound E by her promise to repay
the bank the monuy borrowed. The law is wall settled in this
State that the wife ¢an only bind the husband for necsassries,
The money borrowed was for speculation in business. H may not bde
made & partner in this business against his desire enéd consent
sven though he mey heave a community interest in the partnership
because of the neturs of the capital invested, ie does heve an
interest in the pasrtnership in the sense that he would share in
the community profits but he oan not de made & partner in the
getrict legal sense sgainst his own will and consent. ZEis interest
is & legal inoident and not contractual. ‘

.uestion {0): “If E is e partner with A, is % in the
employment of the paertanership of H and A?"

vince we have answered the next preceding'queaticn in
the negative, this inquiry need not be answered. ZHowsver, the
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status of @, v parried wozaen is likened t¢ that ¢f & creditor
of the partnership by the suthoritiss of thils ctste., See 23
Tex., Jur. p. 307 and the guthoritias there cited.

Luesticn (d): "If % is in trhe employuent of the
partrersnip of E and A, what is the messure of
contrivution witkh respect to #'s employment?”

an answer to this question is obviated by our reply that
% is not employed in the partnership.

wusstion (e): "If & is legelly & psrtner, are her
esarnings or profits from the interior decorating
business community property subject to the control
of H7"

: we think, under the facts given, the earninge or profits,
1f you have used these words synonymously, are ocommunity property
and are subject to the control of #. This is true whether » {5 a
partner or not irc the sbsence of & gift of the profite by H,
Schwetheln vs, 5chwethelm 1 5. %, (24) 9113 A. B. Eichards ked.
Co. vs. Jennings, £83 &. A 296; lst ilational Bank vs, Leihorter,
179 5. w, 1147,

Cuastion (f): "Casn E legelly give to ¥ all of his
and the community interest in her future or profits
from the partnership?

FPostnuptial contracts are not fevored by the courts of
this state, but they will be enforced when they are patently
Just &nd fair and do not withéraw the funds from existing creditors,
g:e Greenv. Ferguson, 862 Tex. Hep. §52b; Cox v. killer, 54 %ex.
p. 16.

E and W cannot by agreement between themselves change the
character ¢f their property so as to eonvert the oommunity inte
separats, or the separate into oommunity. See 23 Tex, Jur, p. 28;
kEelopald v. Stevenson, BS54 &, W, 777. They are free to make
§itta of their property, of either class, to each cther. £3 Tex.

ur., See. 18, also Sec. 49.

<uestion (g): "In the adsence of such & zift, what
is the ownership of stocks of goods bought ocut of
the partnership earnings to replenish the shelves
and there comingled with other goods in such & way
a8 not to be identifiable?™

The ownership of such goods ie in A end in ¥ end w as
husband and wife as community property. Sehwethelm v. Schwethelm,
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L 5. . (24) 91i; 1st Keticnsi Bank vs. Eedhorter, 179 =. .
1147,

Zuestion (h): "Would the situation be changed if
H mede daily gifts to ¥ of eny interest which he
night have in the profits or earnings of the
partnership business?"

Kost assuredly yes. 7The prorfits belonging to the com-
sunity would then beccme #'s separste property.

ruestion (i4)}: "Does Subsection 19 (f)(4) of the
Taxas Unemployment Compensation Aot (Art. 5828l-b-1¥
(f) (4) epply to the facts stated to render both
the partmership and E 'employers'?™

Artiocle 52E21-b~-17 (f) (4) reads as followse:

®*Any employing unit which together with one or
more other employing units, is owned or controlled
(by legally snforceable means or otherwise) direotly
or indirectly by the sare interest, or which owns or
controls one or more other employing units (by legally
enforceable means or otherwise), and which, if
treated as a8 single unit with suoh other employing
unit, would be an employsr under parsgraph (1) of
this suh:eetion*

¥e presusme that your reference is to the facts mtated in
fact eltustion No, 1, %e have held thet E was nct & partner at
the inception of the partnership. If H mmkes & daily gift of the
soncmunity profits he has ecquired no econtrolling interest as
regquired in the above quoted seetion. The business of E cannct
tben be grouped with the partnersiip to render both concerns
liable for tsxes. On the other hand, if there wesz noc gift of
the profits and the stoeck had been turned and new stock pur-
chased with thke profits, the stock has then become community.
%hether H i8 a partner or not he has by reason of the marriage
contract and the status of the property control of this property
under the definiticn of en employer ae guoted in Seetion 17 ()
(4) of Article 5221-b end Seotion 17 (e) or Article 5221-b,
which reads as follows:

"tEmploying unit' neens any individual or type of
orgenization, in¢ludirg any partoership, assooletion,
trust, estate, Jjoint-stock compsny, insurance company,
or corperation, whether domestiec or frereign, or the
receiver, trustee in bankruptey, trustee or successor
thereof, or the legal representative of a deceasssd per-
son, which hes or subsequent.to JenVary 1, 19036, had in
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its exploy one or more individuals performing services
for it within this itate., All individuals psrforming
services witbhin this Ltate for any employing unit which
smaiptains two or more separate eateblishrente within
thiz “tate shell be deesmed to bLe employed by & single
employing unit for ell purpoges of this ~ct., KEaech in-
dividual employed to perfors or to sesist in performing
the work of &cy agent oXr employes of &n exploying unit
shall be desxed to bde employed by such employing unit
for gll the purposes of this Act, whether suck individual
wag hired or peaiéd directly by such employing unit or by
such agent or exmployee, provided the employing unit hed
ectual or constructive kKnowledge of the work.,"

The statute is exceedingly broad in ite language,end if the
interest of E£ end ¥ is coxxunity under our statutee, H has the
control as specified in Seotion 17 (f) (4) of Article 5221-d.

Under these circumstances, both H and the partnership
are liable for taxes on thelr particuler peyroll.

suestion (j): "Would the subsection mentioned
epply if d's contribution tc the capital of the
partpership amounted tc more than cne-helf of
the total capitals”

In the light ¢f our other answers we think it unnecessary'
to answer this question,

iuestion (k): "Irf ¥ hed been deglisred by the court to
be a sole trader, how would it affect the anewer to
guestion {1)%"

If @ has been legally freed of the disabilities of cover-
ture, she can be end 13 & partner. The suthorities in Texas
agree thet after the emancipetion by compliance with the statutory
means the wife ig lieble on her contract and the husband is not
lieble for the contraet of the wife in her treding business.
cee Stevens vaz. -~illey, 7 L. w. (2d) £83; Speer's "Law of Marital
Righte in Texas™, Section 2%0.

liowever, the emaneipation is not, by the authorities

of Texass, considered a ganeral one but 13 limited tc the purpose
for which it is sought. See 23 Tex. Jur. See. 269, There is
nothing in the act thst would indicate an intention to alter

the status of profits of an enterprise as community property.
The Legielature would have no power to do s¢ for iLhe character
©of those profits or. acquigitions is rixed by #rticle 16, Seetlon
16 of our lexas Constitutioa. '
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In Artiole 4619 of Vernon's Kevieed Civil Statutes, the
Legislature, by the codification of 1925, again placed the control
of the community in thke husbend, .n 23 Tex, Jur. “ec, 87, it is
stated thet es sn incident to the power of disposition the husband
pay bave the exclusive eontrocl and mansgement of the community
property; that he may reduce the community propsrty to possession,
employ egervarts, asents or make concessions regarding the opere-
tion of the property. But this genersl controcl does not give
bim the power to partition the community from the separate pro-
perty of himself or of the wifs, Ochoa v. Edwards, 189 &, «.
1022, _

The cuestion of whether E has control of the partnership
of w and A is then & question of fact. Ilies H made daily girt of
.the profits to %% If be ha# eand those gifts are continuing at
this time B hes no control or ownecrship of the partnership. It
nust be shown that profits belonging to the community have gone
back into the business and thet they cen be traced to establish
them a8 a part of the capital, E does then have control im epite
of the emancipation of &,

Fget situation Wo,., 2,

"H and % are husband and wife. K operates & busi-
ness wvhich was purchesed with community funds of L and #.
# opsrates an apartment house on land which she holds
by deed from H granting her a life sstate in consideras-
tion of ten dollars paid out of her seperate estate,
with Temalnder to E upon her deeth. The numbdber of in-
dividuals in her employment, when added to the number
of individuals in E's employment is more than eight.

This situetion obtains throughout the year."

*Does Subsecticn 19 (f) (4) of the Texas Unemploy-
ment Compensation Act (Art. 5281-b-17 (r) (4) ) epply
to render both E and ¥ employers?”

Again, the enswer %o your ¢uestion will depend upon the
existing facts ariesing out of the operation of the apartment
house by *. If, in the operation of eame, profits are mede, they
then become community without regard to the life estate of %
in the apertment houee, If, in the operation of the apartment
house, ¥ uses those profits or earnings in the operaticn of the
apartment house they are community and will in time become the
cepital investment. :

If, on the other hend, there are saot eny profits from the
operation of the apartment house there iag nc theory upon which
E hss any community interest in the apertment house snd therefors
he hes no control or ownership of it. If thet be true, the
units mey not be grouped together for the purpose of esseasxent
and ecllection of unemployment compensetion taxes.
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Faet situation lic. 3t

"R anéd %, husband and wife, own and operate two cafes,
X end Y, as compunity property during the year 1937%.
On Decexber 31, 1937, % ie deelared a zole trader by the
court, £nd on 3anuary 1, 1938, E tranafers sall of his

interest in Cafe X to ¥, reeiting that he thereby re-
linguishes all claims to future earnings or profits to dbe
derived rom the operztion of Cafe I, At the saze tine

% makes the same sort of transfar to E of all of her
interest in Cafe Y. The numbder of psople sxployed dur~
ing 1938 in each of thes cafes is five."

"Does Subsection 19 (f) (&) or the Texas Unemployment
Compensation sot {Art. 5221-b-17 (f) (4))apply to render
both erploying units subjeet employers?”

The facts show that W is a scle trader; they further evince
a olear intention of H and ¥ to go their separate ways in business.
They esach attexpt to meke an cutright girt of the cozmunity inter-
est in cafes X and Y, There is, however, a prohibition on the
gt of future easrnings, ante, question Ir). The law ss stated
in 28 lex. Jur. p. 30:

"It must be admitted that the free right to make
girfts end conveysnces of one's property, either to
the other spouse or to another, ueeolpliahns to an
extent the same end that a ohange in the legal orders
of desoent would accomplish, But, viewed as an agree-
ment merely, having for its objeet the change in
the legel orders of deascent, the contraet is vold;
but viewed as & disposition of speelrfic property,
whether in existence or in expedtancy, the transection
is valid. 7The latter transaction does not irn legal
eontenpletion change the heir; it merely avoids the
inheritance by 2 deflection of the property.”

The enforcement of any such contrsots rests wore on the
prinaiple of eguity rather than on their intrinsiec strength as a
eontract. _ :

Perhsps, the court ‘would recognize this agresment betwsen
H and ¥ as valid at ite inception, but we have serious doubts
that the profite of X would be considered as the separate pro-
perty of . Thus, if the prefits of the respective cafes
went baok into the businesses thelir charsoter would in time
revert to that of community. Thset being true, E would then agaln
have the power to control the safe X.
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If thet situstion obitains, the cafes X snd Y would be
employers under lection 17 (f) (45 of article 5221-b, hevised
Civil Ltatutes.

~act situation Heo. 4.

*H snd « are husbend and wife, E own® one share of
the total of fifty shares of the stoek of a corporation.
h owns twenty~six and cone-half shares and A cowns the re-
maining twenty-two snd cne-helf, H operates another
business wbieh is the community property of H and ¥,

Ir Subsection 19 (f) (4) of the iexas Unemployment Com-
pensstion Act (art, 5221-b-17 (f) (4) ) applies, both
the corporeation end & are sudbject sxployers.™

“Does the subseoticn lest rentioned epply?

The facts recited éo not state whether % ie pperating
in thie instance as & sole treder. However, Article 1308 of
Vernon's Hevised Civil 3tatutes provides:

"Charters mey be gubseribed by parried women who
%ay be stockholders, officers and directors thereof;
&nd their actas, contracts and deede as suoch stoock-
holders, offlcers and direotors ehell be as binding
and effective rfor sll the purposes of said corpora-
tion re {7 they wore males. The joinder end consent
of the husbend and privy exfminatione separate end
apart from Nim shall not be required.”

Article 4714 provides:

"+11l property of the wife, both real and perscnal,
owned or claired by her before marriage, and that acquired.”
afterward by gift, devise, or desceont, es 2lso the
inorease cf all lerds thus soquired, shsll be the separate
property of the wife, 7The wife ahall have the sole
menagerent, control, end dispoeition of her separate
property, both resl and perscnal; provided however, the
Joinder of the husbend Iin the menner now provided by
law for conveyences of the separate real esiate of
the wife shall be necessary to the incumdrence or con-
veyance by the wife ol her lands, end the Joint signa-~
ture cf tie husband end wife sheil be nscessary to a
transfer of stoccks and bonds belonging to her or of
which she ray bo glven control by this law."

Thu=, the vife has statutory right te control her separate
preperty. . :
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Does the requirement of this Article that the husband join
the wife in the transfer of stocks glve him such control as is
intended in laction 17 (r) (4) of 4rticle S5821-b. The require-~
gpent of L to join in the transfsr does not give hix tie right to
eontrol. 4z could not vote the stock of & without her consent,
nor could he claim the inoreased value of the stocks es community.
Cglesby v. Potts, 40 . 4, (Z24) €15,

fe do not think H has 2uch cortrol of the corporation es
to permit {ts grouping with the business of ii for the purpose
of asseBsing unexployxant conpensgtion toxes. Aasdmittedly he dces
not own suffliolent stoeck to contrel it and to sey that ¥'s owner-
ahip zives him econtrol is repugnent tc cur statutes,

Yours very truly
ATTORNYY GENERLL 07 TEXAS

By MAAM7 .
¥erris Fodges
Agsistant
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