OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, Mann
ATTORNEY SHNRAL

Honorable Ceorge H. Sheppard
Comptroller of Fublio Aceounts
Auatin, Texas

Dear Sir;
red for such purpose dy
Asute referred to.
s are etter of Xaroh 19,
1940, subxsitting inion af tsis dspartment the

following qnos-.

written to this de-
by Filehar & »ilochar,
or JBNutt Ol & Refining
Br tkland, Xew lexioco, with
33 refund or motor fuel tax
yutt Oi1 & Refining Company
sold br sueh company during the
b September 1, 1938 to Cotober 19,
ripd whioh ¥elust 01l & Refianing
BEPAE -la sfund motor fuel and 414 not have
licenase-Top such purpose. 2iace considersdls
aontxoverdy hes arinon with reference to the re-
fund ofthe tax on this partisular motor fuel,
this dspartaent requests that you answer the
qucntionn propounded in the latter froa Wwilchar
& wilchar attached hereto.

"Except for the languege in the flrst pars-

&raph of such letter, realding as follows; ', . .,
and for a long time prlor to the effective é&ate
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of this law the Comptroller had rurnished my
client with necessary forxs to use when asell-
inzg exenpt rotor fuel,' sa far as t:is depart-
ment has knowledge other statecsnts in the late
ter are trus and gorrect, but the above gquoted
atatement fe incorrect Iinsofar as it asserts,
‘. « o the Cooptrollsr had furnished ay client
with necessary forzs.!' Frior to “eptexzderl,
1939, the Comptroller prescribed the forms for
use in c¢laiming refund of the motor fusl tax
but d4id not furnish saze. The Compirollelr has
always furnished the claim form."

The more detalled factual situation whiah proupt-
ed your inquiry i3 acopled froc the attached correspondences
referred to 43 follows:

"Ly olient, leNutt 0il & Refining Company,
whose principsl plant i3 situated st Briekland,
jew Lexico, ju:t across the border frou T) Faso,
has becn o0il refipers, wholesale dlistributors
and retallers of potor fuel, as well as manufac-
turers of motor fuel, and throughout the years
have paid taxes to ths Comptroller of Fublio
Accounts., Article 7065a-13, regarding exexp~
tion and refunds, went into eflfect on “sptember
1, 1939, and for a long time prior to the effeo-
tive date of this law the Compiroller had fur-
nished ny client with necessary forms to use
when selling exexpt notor fuel. Prelng arpriszed
by elrcular or otlerwlse that under the rroposed
new law it would be necessary to ssours a li-
censze to gsell exempt motor fuel, although no
charze would bs zads for the liceanse, amy c¢lient,
on July 27, 1939, 1n a letter to the Comptrollsr
of Public Accounts, Austin, Teras, requested
'two applications for Texas State license in
caonneoticn with the recently enacted motor fuel
law pertalining to refund exemptions.' 1 have
in the file a carbon copy of the letter, This
é;::or was duly zailed at the United States Tost

C8.

"After July 27th and ap to Coetober 19, 1939,
iy olient, in accordance with what they had ocua-~
tomarily done theretofore, paid taxes to the
Cozptroller in apyroximately the sum of 7125,00
on tax sxenpt motor fuel; that is to say, thse
purchasers theresof would be satitled to a refund
in apyroxizmatel the sux of 125,00, and in each
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instance majiled directly after each transastion
to the Comptroller of Fudblie iacounts coples of
the invoices of exemption on seles, in accord-
anoe with lnvolices customarily used prior to

the effective date Of the new law in reference
thereto., 1%t is my understanding that there is
no material diffarence in the involces of ex-
sxption used defore and since the effective date
of the new law,

*On Cotobexr 9, 1939, not having reosived
an answer to the application made for liconses
zade on July 27th, my client again reguested
necessary forms, ete,, and this was finally se-
cured on Cotober 19, 1939, On Ootober 7, 1939,
the Comptroller wriote to my client, in effect,
that lnvoices of exemption issued by thexz on
Form 7060L~B had been coming to the Comptroller's
office; that these forms were obaclete as shown
by & phamphlet of ths law snolossd with the let-
ter. Some of the purchasers of exempt motor
fuel requested tax refunds, and in answer there-
to the Cozptrollsr wrots thexz that their dealer
had not used the new form of involos of sxenp~
tion and declined to make the refund, and in
ths letter to the purshacers they were adxon-
ished that in the future they should be care-
ful to see that they bought from iicenged deal-
ers. :

"Gn Novenber 9, 153¢, the Comptroller wrote
to ny olient as followa;

*'Saentlecen:

1 am in receipt of your letter of Qo=
tober 25th in reference to License to Zell Fe-
fund lotor TFusl, which wae discussed with you
recently by a supervisor working out of thia
department. I call your attention to the ex~-
cerpt of the law at the bottom of paze %4 of
the pamphlat seat you &t the time Application
for Liocense to ~“ell Refund lotor Fusl was sent,
which prohibits this departzent making refund
on any zotor fuel unless such motor fuel has
been purchased fron or ussed by a licensed dls-
tridutor, Por this reason the invoices of ex-
ezption issued on the 0ld form by you after
“eptemder 1lst ocannot be protected.

wiThis may appear to be a little harsh
howevar, you had knowledge of the change and
that you must have & license. You failed to
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follow up any requests whioh might have been
nads by you &s stated in your letter of Qotober
25th, which reads as follows: ', . . this let-
to: v?a filed and the propsr follow-up was not
=zade,

"*T have cade a thorough @earch and fail
to find aay record of a rsquesat haviang been re-
ceived from you on or adbout July 27th, and this
was nore than 30 days prior to the time the
ohange was made,

"t I regret that this oversight cocurred
agd th:t I ax rot in a position to assist fur-
ther.,*

“Upoa the forsgoing fects, the conteation of this
rtrnnd‘olaiannt, by his atterney, is aa followa:

*In view of the fact that the Comptroller is
presuced, under the law, to have recelived the ap-
plication for the licanse, although his rscords
do not show the epplication; and in view of the
faot that they had heen proxinent dealers in motor
fuel for years, and had been continuously sell-
ing szempt motor fusl and had deen continuocusly
raking reports in accordance with forms preseribe
ed by the Cozptroller; and in view of the fact
that the Comptrolierts offics had deen receiving
these eouchers from the gales as they wers made
and no notice was glven to Kekutt Cil % refining
Cospany that they had not yet heen licenssd; and
in view of the faot that unless the Comptroller
makes these refunds to the purchasers oFf gxexpt
xotor fuel my client is honor-dound to mxxe re-
stitution out of thelr own pocket thersof; and
in view of the faot that the State will be un-
duly enrichied ¢o the extent of the axount there.
of, my ¢lient feels that in Justice and equity
the purchasers of this exexpt motor fuel should
have ths taxes rafunded to them when they make
proper aprlication,”

Although the above factual statement praseants
certain confliots, such as whether or not the applioation
of Xokutt 0il & Fefining Company for a licenss as a dis-
tridutor of ootor fuel, tazxes oo which ars subjesct to re-~
furd, waa received by tue Comptroller's departrant prior

N RV
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to the effective date of ths regulatory statutes in such
cases provided, we must say that it is not the proper prov-
ince of thls departazent to resolve such fact issues, dut
only to advise if this factual situation, even viewsd rost
favorably to refund colaimant, shall bde allowed to alter,
©odity or override the plain and unambigucus terms and pro-
vialions of Article 7065a-13(b), Vernon's Annotated Civil
3tatutes, providing, in part, as follows: :

Lo refund of the tax ahall be granted oOn
any motor fuel to any person, ¢claimant, firm,
oorporation, or otherwise, unless such motor
fuel haa besen purchased fIom or used by a ll-
censzed distridutor as provided for in this Aot
and the Comptroller is hereby prohibited from
iasulng warrsant in peyment of any refund of the
tax on any motor fual not purchased from & lie-
tensed dpaler, except refund on motor fuel eXx-
ported or lost by acoldent, or used dy distride-
utor for refund purposes.”

The inatant case falls aquarely within the above
statutory prohlibition in regard to the fssuance by the Compe
trollexr of rublic Accounts of refund warrants, descause it
{8 aduitied by all parties to this controversy thut sales
of motor fuel by YeNutt Cil & Refinfing Company during the
pericd deginning Septecber 1, 1939, and ending Detober 19,
1839, upon which olaims for motor fusl tax refund are in-
volved, wers nade defore sald coxpany became & licenced
distributer for this purpose under subdivision (b} of the
above citsd refund ssction of the Xotor Muel Tax lLaw pro-
viding aa follows:

=Any perion or diatridbutor desiring to
appropriate or sell motor fuel on which a refund
of the tax is authorized by this sot shall, he
fore zaking such appropriation or sale, zske ap-
plication to the Cozptroller of Fublio Accounts,
upcn forzs to be prascribed by the Corptroller
&nd containing such inforzation as ths Comptroller
may require, for a lioense to sell such motor fuel;
and 1t shall be unlawful for any yerson to sell
or appropriate any motor fuel uponm which a refund
of the tax will be zade, or is intendzd4 to bas nade,
without first huvin: obtained from the Comptroller
of the Ztate of Texas & license to sell or appro-
priste such motar fuel,

"A separate application shall te made to
the Comptroller by such person or distridvutor
fTor each plage of business from which refund
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aotor fuel 43 to bs 35ld or 4istributed by such
person or distributor, and the Camptroller shall
issue a serarate licenss for sash suoch place of
business. The Comptroller shall examine each ap-
Plication for license received by him, and 1if
found in due form, and if within the disoretion
of the Comptroller the applicant is entitled to
such lioense, the saxe shall be issued, vhen
suoh application is approved by the Cozptroller
the applicant for license 3hall be required to
file cath with the Comptroller that he will
falthrully zorrorn and oomply with the statute
making provision for the sale and 4istribution
of aotar fuel subjest to a refund of the motor
fuel taxes., Xach license issued hereunder shall
remain in full force and effeet until the first
day of iarch following its date of issue, and
annuslly on the first day of Maroh each appli-
oant,: person or distridutor, desiring to sell
or appropriate motor fuel upon which a refund
of the tax is authorizsd must odtain froam tre
Comptroller a lioense, or a renewal of his ex-
iating license, to seil such motor fuel as here~
in provided, Any license issued hersiunder is
"not transferable unless such transfer is autbor-
1zed by the Comptroller., Any person who sella
motor fuel upon whioch & refund of the tax may de
authorized, or 13 claimed, under the proviaions
of this Aot, without having obtainad a license,
as provided for underthis Aot, shall be guilty
of a misdsszsanor and upon conviotion shall be
1iable in any suz not to exceed (ne Thousand
{31,000.00) Dollars, or by a jail sentence not
to sxceoed six (6) months in Jail, or by doth
sych fine and jail sentence.™

uexutt 941 & Refining Company, having failed to
oamfly. in any respeot, with the foregoing statutory for-
mnlities, designed to more effectively enforcoe and control
the sdnministration of the refund provisions of the ¥otor
Tuel Tax lLaw and prevent sbuses thereof, ve are constraine
ed, as a zatter of law, to uphold in its full integrity
that expressed prohidition of the sane statute that "no
Tefund of the tax shall be granted on any motor fuel to
any person, olaimant, fira, corporation, or otherwise,
unless such motor fusl has besn purchased from or used
by a licensed distributor as provided for in this Aot
and the Coaptroller is hereby prohibited from issuing
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warrant in payuent of any fefund of the tax on aay potor
fael not purchased from a lioenaed dealer.”

. “e are not unmindful of the hardships and the
ineguity to bas visited in this instancs upon thess refund
olaizants becauss f the fallure of the distridutor with
whom they dealt to comply with the plalin mandats of the
Leglalaturs hersinadove sst out, but the tegislature of
Texss tas spoken in unmistakable terxzs iz prohidbliting
refunds in thesae oases, and this departzent is not at
liberty to dapart from, altaer or modify the plain letter
of the statutes to meat the stress and contingencies of
individual cases of bardship such as the instant ocase,
Zoth presunzptively and actually, YeXNutt 01l & Refining
Company waz: apprized of the requiresments and conditions
of the statutes governing the dusiness in whish they were
angaged, and the law takes no cognizance end makes no ex-
ceptions of the reasons and excuses for not domplying
therewith, 7The terma of the statute are mandatory rather
than permissive, and the Comptrollar of Tubliec Accounts
has no disoretion in the matter of allowing and passing
tc warrant, refund clalms for motor fusl taxea on motor
fusl so0ld by unliocensed dlstridutors, but is reguired by
law to disallow such clains,

Yours very truly
ATTCRNZY GQEXZRAL OF TEXAS

rat Y. XerP, Ir.
Asslstant

APPROVE

OFINION
COMMITT!

BY.
GHAIRMA



