GunALD C. MANN
ATTORNEY GENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Homer Garrison, Jr., Director
Department of Public Safety

Camp Mabry
Austin, Texas
Dear Sir: Attention: Mr. Ralph L. Buse
o acoidcnt
- the De-~
blic Safety
slating to
s8 of such
pur letter
of March 4, 194¢. 3f attention
to the fact tha «-ent of Publioc Safety
receives and ana racoident reports, whioch are
sent in b : jemeht of flcers and
other persons in the 3-0f Texas as provided

quoye these fo ostions; but for convenience
- eir ordert

] Departmcnt of Publie
to allow representatives
terests persocnal acoess 1o
port files?

"2, May the Departmunt of Publte
Safety refuse to furnish certified coples
of aocident reports to private individuals
or firms requesting sush certiried coples?
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Bonorable Homer Garrison, Jr., page 2

"3. May the Department of Public
Safety refuse informs tion given on any
individual accident report to private
persons or firms requesting such informa-
tion? :

*4. Are certified coples of accident
reports subject to subpoena by jJustice
courts and courts of higher denomination?”

MAY THE DEPARTMENT OF PUBLIC SAFETYVREFUSE TO ALLOW
REPRESENTATIVES OF PRIVATE INTERESTS PERSONAL ACCESS
TO ACCIDENT REPCRT FILES?

Although some courts have held that in this
country every person is entitled to the right of frees
access to, and public inspection of, publiec records,
without any showing of special interests, Burton vs,
Tuite (Mich. 1899) 44 K. W. 282, 7 L. R. A. 73, other
Jurisdiotions have adopted the rule that a person seek-
ing access to such records must have an interest in the
record or paper of which inspeotion is sought, and that
the inspection must be for & legitimate purpose. Excise
Commission of Citronnelle ve. State (Ala. 1912) 60 So.
812. In the case of Pslacios, et al., vs. Corbett, et
al, (Civ. App. of Tex. 1915) 172 S. W. 777, writ of
error refused by the Supreme Court of Texas, the court
followed the latter mentioned rule and affirmed the de-
cision of the lower court which granted a writ of man-
damus commanding several county officers to permit the
plaintiffs or their suditors to inspect and audit all
county records under their control, and to obtain such
extracts, copies and data therefrom as they might de-
sire. The court, in holding that the right of inspec-
tion was a qualified right, in part stated:

"There being no decisions of our own
courts upon this matter, so far as we have
been able to aacertain, we havs had re-
course to the decisiona of the courts of
other common-law states, and c¢onclude
that the opinion of the Supreme Court of
Tehnesses, in the case of State ex rel.
Welford v. William=z, 110 Tenn. 549, 75
S. W. 948, 64 L. R. A. 435, constitutes
the best statement of the rules of law
which should be applied to this charactsr
of case, We quote from said opinion as
follows:
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"tIn theory the right of examina-
tion is absolute, but in practice it is
8t last only a matter of discretion, be-
cause such application is likely at any
time to be refused on the part of the
custodian of the books and papers sought
to be examined, and then the right must
be forced by mandamus, and this writ is
not of adsolute right, but merely of ais-
eretion, to be awarded only in a proper
case; the facts olaimed as authorizing
its issuance to be judged of in every case
by the court, and the writ to be awarded
or withheld upon a consideration of all
the circumstances presented. 8o, while
the right is, in theory, absolute, yet
it is in practice so limited by the remedy
necessary for its enforcement as. that it
gan be denominated only a *qualirfied
right.»'* o

In the 1light of this case, 1f the aceident
reports in question are not secrst and conridential,
but on the other hamd are of a public mturs, it would
seex thet private persons {or their duly appointed
representatives) would have a right to inspeet sush
of the reports a&s they might show an interest in.

In the ease of People ex rel. Stenstrom v.
Harnett, State Commissioner of the Bureau of Moter
Vehicles {Sup. Ot. of New York, 1927) 226 K. Y. Sup.
338; arffirmed by ths Appellate Division, 1928, 230
K. Y, Sup. 28; affirmed dy the Court of Appeals of
New York (Memorandum Decision) 164 N. E. 602, the
facts show that perscons involved in antomobile
accidents in the Btate of New York were required by
statute to send accident reports to the Commissioner
of Motor Vehicles, and these Treports wers made upon
forms prepared by the Commissioner, "Edward §. Stenstrom
was killed in an automoblle accident, and his wife, as
administratrix, had commenced an action to recover
damagss for the death of her intestats. She requested
copies of the accident reports, -but the Commissioner re-
Tused to furnish them on the grounds that they wers
treated as confidential, were filed solely for the uss
of the Commissioner in preparing statistics and ascer-
taining the cause of accldents, and for providing in-
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Tormation to enable the Motor Vehicle Bepartment to control
the accident problem. Mre., Stenstrom filed this mandamus
proceeding, directing the Commissioner to furnish her with
copies of the reports. The Supreme Court issued the men-
damus directing the Commissioner to permit the relatoer, or
her attorney, to inspest all the reports in his passession
regarding this certain auntomobile accident, and the decision

wag affiraed in both the lnn.11-+. TMMwlieian and +ha Man ek
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of Appeals of New York.

The court held that thess reports wers such
pudlic records as wers subject to inspection by persons
having an interseat therein, and stated that such an in-
spection would promote the pudlio interest and not be
detrimental to it. We quote from portions of that opinion
as followa: , .

*I take the rule to bs in relation ¢to
such records and doouments, although on
file with a public offieer pursuant to
statute, that they ought not to be indis-
oriminately subject to inspsotion. However,
any person who hag an interest in such re-.
cord or dooument should ordinarily be per-
mitted to inspect it, unless ite inspection
would obviously be detrimental to publie
interest. :The difficulty is to determine
what constitutes a sifficlient interest
or an untimely and improper circumstancae
for inspection.

L] - L] L] a

" e e e ¢ s = + X do not hold that
these raports are open generally for in-
speoction to the publi¢, but only toc such
persons who establish a proper interest
therein, and the bureau ¢an undoubtedly
formulaete a procedure by which each eppli-
ocant for inspsotion will) be required to
prove his intarest ahd right of inspsotion,
and that permitted in proper oases only
under reasonsble regulation and control.®
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Accordihg to tha abave authorities, and since
these accident reports arse of a publisc nature beoauss
they are required by law to be "kept™ and filed by the
Department of Publiec Safety (Section 8-C, Sudbdivision
(bg, and Seoction 12, Article 6687a, Vernon's Texas Civil
Statntes) it is the opinion of this Department that
private persons {(or theirduly apptinted representatives)
who show that they have an intsrest in certain of these
reports, are entitled to inspest ruoh reports, subjeot
to ressonable regulations adopted by your department.

As to what might constitute a sufficlent interest (en-
titling & person to mees thess reports) in each instancs,
we are unsble to say; each case, in this conneotion,
must 4depend upon its psrticular facts. : '

MAY THE DEPARTMENT OF PUBLIC SAFRTY REFUSE T0. FURNISH
CERTIFIED COPIES OF ACCIDENT REPORTS TO PRIVATE IN-
DIVIIUALS OR FIRMS REQUESTING SUCH CERTIFIED COPIES?

MAY THE DEPARTMENT OF FUBLIC SAFETY REFUSE INFORMATION
GIVEN ON ANY INDIVIDUAL ACCIDEET REP(RT TO PRIVATE
PERSONS OR FIRMS REQUESTING SUCH INFORMATION?

In connection with theses two questions, we
assume that you refer. to the dnty of lssuing certified.
copies or furnishing information before any actual liti-
gation is pending, end this assumption will be the dasis
for our answers to thess guestions.

80 far as we have found, there is no common
law duty whieh would require public of ficlials to issue
certified copleas of their records merely upon applica-
tion being made for such record; nor have we found any
statute in Texas which mekes it the duty of all pubdlie
officials to furnish certified copies of their records
merely when sueh application is made. There sre special
statutes which require certain officials to furnish cer-
tiried copies of records in their office when spplication
is made, Article 3722, Vernon's Revised Cirvil Statutaes,
1925; however, none of these statutes place such a duty
upon the Department of Publio Welfare. Artiocle 4413
{4), Vernon's Revised Civil Statutes, sets out the duties
of the Public Safety Commission, and Subdivision (3} pro-
vides:
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Honorable Homer Garrison, Ir.; page 6

"The Commission shall establiish
and meke public proclamation of all
rules and regulations for the conduot
of the work of the Dspartyent as may
be deemed necessary and as may not be
inconsistent with the provisions of
thil Act or of the lava nf the State."

These ctatutcs then create the offiecs of
Dirsctor of the Dapartnant of Public Safety and Artiocle
L413 (6), Vernon's Civil Statutes, defines his powers
and duties. Subdivision (2) of Article 4413 (6) pro-
vides in part: a .

Me « ¢« o« o s « o.8nd make such rules
and regulations, subjeot to the approval
of the commisgion, as are deemed necenlary
for the eontrol of the Dtpartnlnt. .

Assuming that thers is no penﬂing iitigation
“ which would involve any of the accident reports, herein
referred to, it is our opinion bhat the Dtpnrtlnnt of
Pudblic Saroty, in the exerciss of its sound disoretion,
could by complying with Articles 4413 (4) and 4413 (6),

gupra, adopt such rules and regulations that would for-

bid the iaauanca of ourtifiod copiss of these repcrta.

Although thie above discussion refers to ser-
tified coples, it 1s our opinion ‘that the same reasons
end conclusions are applicable to the duty of furnish-
ing inrormatlon containod in such reperts.

ARE CERTIFIED COFIES GF AGGIDBHT REPORTS SUBJECT TO
SUBPOENA BY JUSTICE COURTS AND COURTS OF ELEER
DENOMINATION?

Articla 462, Ternon s Code of crininal Pro-~
ceduro, 1925, providos: )

"Subpoena Dnaea Tecum, If a witnezs
heve in his possession any instymment of
writ or other thing desired as evidenses,
the eubposna mey specify such evidence and
direct thatoths'witnols_bring the same
with him end prodace it in court.”
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This statute is applicable to c¢riminal cases.
In Texas thers 18 mno specifioc provision for such sub-
poenas in civil cases, but they mey be issued to com-
pel the production of books and papers which are material
evidence for the party demanding them. Seq the case of
Stockwell vs. Snyder (Ct. of Civ. App. of Tex. 1932}
§1 S. W. (24) 812, where the court said:

*. « . Plaintiff can always issue a
subpoena duces tecum whers the evidence
ie within the jurisdiction of the court,
as waga the cagse here, or can give notice

to produce and offer secondary evidencas.
"

- * - -

See also the case of Simon v. Ash {Ct. of Civil Appeals
of Texas, 1892) 20 8. W. 719, where it vas stated:

", « . But even third persons, who
Imve in their possession books or papers
in which one of the parties has an interest,
may be compelled to produce them; and by
*interest', as the word is here used, we
understand that, if the documents are
meterial evidence for the party demanding
them, such party has an interest in thes,
and their production may ba compelled by
either bill of discovery or by subpoena
duoes teocum. 3 Greenl. Ev. { 305. . . ."

- By virtue of the above authorities, it is

the opinion of this Department that certified coples
of these sccident reports are sadject to a sudbposena
duces tecum by the courts of this State, including
the justice of the psace courts, as well as the dis-
trict and county courta, Article 2410, Vernon's Ra-
vised Civil Statutes, 1925, subjeot to the following
conditions and limitations:

1., The evidence which the witness is re-
quired to produce mmst be within the Jurisdiction
of the court. Stockwsll vs. Snyder, supra.

2. In a o¢ivil suit the subpoena cannot
be issued to a county other than that in which the
trial court sits. Sayles vs. Bradley and Metoalf
Company, 92 Tex. 406, 49 S. W. 209.
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3. A subpoena duces teocum must give a
reasonable accurate description of the papers wanted,
either by date, title, substance or the subdbject matter
to which they relate. Xx parte Gould, 132 8. W. 364,
31 L. R. A., New Saries, 835,

However, there is no lsgal prohibition
preventing or prohibiting the taking of depositions
of the officers, agents, servants and employees of
the Department of Public Safety regarding the above
mentioned accident reports, provided, of course, said
depositions are taken end obtained in the manner and
in compliance wi th the law controlling and governing
the ‘same.

Yours very truly,
ATTORKREY GENERAL OF TEXAS

%,U:,C?dwﬁ\

Walter R. Koch

% Assistant

Harry Shuford
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