OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATPORNEY SENTRAL

Bonorable George H. Sheppard
Comptroller ¢f Publiec Agocunts

Austin, Texas

Dear 3ir:

arem\taxes m&stakunly but
antardly paid by the Ideal

Under date of March 8, 1940, you submit for the

opinion of this depay
quote from your 1

“At the fequest of Royoce ¥hilttea, Tax

Assessor~oqllegtor of nar County, we are
enclosing a\letber addrassed to us by ¥r.
Whitten, also\a stateaext yads by him with

e authority to permit the Tax
a0tor to make & refund of the
¢ besn paid in error by the

Ideal Baking Company.”

Froa the attached correspondence referred teo in your
letter, we guote the following fRotual situationt

NO COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTM ENTAL OPFINJON UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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*On :areh 24, 1938, Mr. Roy R. Vanderpool,
owner of the Ideal 3aking Gompany of Paris,
Texas, rendered the truocks and equipment of
the bakery. The trucks were rendered at a
value of $1000.00 and the equipment at a value
of $3300.00. These values were viewed end ap-
proved by the Commissioner's Couwrt while sit-
ting as a boaurd of equalization,

“The rendition sheet was totalled but in
totalling the sheet and error was made by one
of the deputies of the Taxz Assessor-Collector's
office. The total taxable valuation shounld
have bsen $4300.00 and the total was erroronous-
ly slown as $6300.00, an excess values of $2000.00.
This error was made by the Tax Agsessor Collectorts
office and the Ideal Baking Company was in no way
at fault. Consequently, the tax was figured on .
the value as was shown totalled on the shest and
the Tax Eoll was nade accordingly. The Tax Re-
ceipts were typed from the roll and the Ideal
Baking Company paid its tax on the day of
October, 1939, Your months later, after the re-
port had been made to the State Comptroller as
the law required, the Ideal Beking Compeany in-.
quired about the imorease in the amount of its
tax over the previous year. This inquiry eamse
as a result of the bookkeeper for ths dakery
comparing the 1938 tax receipt with the 1939 tax
receipt issusd to the bakery. Investigation as
the result of kis inguiry revealed that we had
made the error in totaling the renpndition sheet.”

The contention and arg:nsnt of the tax official -in
question here is contained in the following quotation from his

brief:

“Juestion §l--~ Is there any law to yent
the Comptroller's Office from allowing this office
{Tax agsessor-Collector's Office of Paris, Texas)
to refund the amount of the State Tex due the
ideal Baking Company «nd take oredit ror that
amount on some current rspert? (e have not yet
made our eannual settlement which is to be mad
July 1, 1940) Since there is a law to prohid t
refunding money after it haa been paid intc the
State Treasury, this plan would satisfy the
takery and no money would bes taken out of the
trsasury eitbher. In mak reporis, I have
taken credit and gliven oredit in order to cor-
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rect errore that have cccurred. I ¢an see
no difference in this case and many others
thzt have ¢ccurred.

"(uestion g2~~~ If Lt L& not possidle to
sake refund as auggested in the above qgues-
tion, what regoursse, othar than an act of the
legislature, does the Ideal Baking Compsany
have in this case."

This precise Gquestion has been heretofore answered
and conolusively determined by opinions of this department.
we refer to Opinion of date March 28, 1937, by Honorable
J. H. Broadhurst, assistent attorney General, and Opinion
Ko. 0-1044, both direoted to you, and Opinion o, 0-1749
to Bonorable iMarvin H, Brown, Jr,., Criminal Distriet ittor-~
ney, Ft. worth, Texas. Wwe enclose copiez of the last two
opinions referred to, which, together with the opinion first
menticned, copies of whieh you have, should bs forwarded to
the tax official reguesting the inatant opinion.

Although the adove desoribed opinions eatadliah, in
general terms, the proposition that taxes, erronscusly dut
voluntarily, eithsr through mistake of law or fact, paid
into the Censrsl Fund of the 3tate Treasury, may not be re-
funded, we think that under the facts involved and the lan-
guage used, it was our inteat to hold that such refund could
not be accomplished, either by direct payment to thse tax
payer ocut of fundas iz the Treasury, or, indirectly, by your
suthorizing the Tax .issessor-Collector, in his reports to
the State, Lo take oredit for refunds mde by that officisl
to the oonplaining tex payer.

It is admitted on all sides that 3tate ad valoren
texes whioh have passed 1lnto the proper fund of the State
Treasury cannot de refunded by any officlal to the tax payer,
but an act of the Lsgislature is required to consummate this
purpose. But the point is made here that no funis or moneys
are sought to be taken out of the Stute Trezsury for tax re~
fund purposes, dut the Tax isseasor-Collsctor will merely
make the refund to the Ideal Baking Compasny of taxes errone-
ously pald, and take credit for or deducst the amount of such
Tefund rron his subsagquent report and payment to the Comp-
troller, on snnuusl settlemenit for taxes suhsaquentzly ealheto&
from otheyr persons end properties. .

Te cofintenasnce the procndura outlined hore for erfeat-
ing this refund to the Ideal Bakiag Company, would be tanta-
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mount to you and the Tyx iesessor~Collector of Lamar County
aaking an approyriation contrary to the Constitution and
statutes, It would be doing by indirection that which ad-
mittedly eennct be done directly under the Comstitution.
The Brosdhurat opinion and the other opinions of this de-
partment, hereinabove referrsd to, foreclose this guweastion,
and, despite the recognized hardship and apparent inmequity
of the rule, whon applied to the ingtant case, we fecl that
the unquestionad law stated in these opinions should not be
departed from. ixcept for Legialative ict, we know of no
recourse this tax payer would have to recoup his loss. How-
ever, we are not pussing upon the constitutionelity of any
suoh contemploted act, -

Yours very truly

ATTCRMEY GENERAL OF TEXAS

By

Pat X. Neff, L
Assistant

i)

ATTORNEY GENERAL OF TEXAS




