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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Game, Fish & Oyster Commission
Austin, Texas

Dear 8irs: Attention:

lotter of June 7,
1940, requesting the oplnlor ¥ derartment as to the
necessity of having acknowledle
entered into between _
and landowners. 4 ophy oI\ the lenge dgreenent enclosed with
;pur request 1s a . n leasing lands to the Game,
ish, & Oyster Co 3 "fox. the purpése of raestoring
quall therxeon a othenr wildlife uses”.

) from Qiscussing this matter with you

that theae pon Ye executed are plased of Ie-
eord in : ok and is pitusted, and you de-
sire to ey may still be placed of re~
sord :gnature of two witneases is ob-
talingd ascknowledgment by the lessor,

» Roviaed Civil Statutea, 1925, ans
taended, ; nd Legiglature, Ch. 217, p. 371, reads

ollowing instruments of writing whioch shall
have been scknowledged or proved acoording to law,

are authorized to be recorded, viz: all deeds, nort-
gages, eonveyances, deeds of trust, bonds for title,
covenants, defesasances or other instruments of writing
aoncerning any lends or tenementa, or goods and ghat-
tela, or movable property of any desorintion; provided,
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however, that in ceses of subdivision or re-sub-
division of res)l property no map or plat of an

such subdivision or re-subdivision shall bte filed
or rec¢orded unlees end until the same has been au-
thorized by the Coamissioners' Court of the sounty
in whioh the real estate is situated by order duly
entered in the ninutez of said Court, except in
cases of partition or other subdivision through a
Court of record; provided, that within inoorporated
oities and towna the governing body thereof in 1lieu
of the Commissioners'! Court shall perform the duties
hereinuHQvo inposed upon the Commiasioners' Court,”

Note that an instrument is entitled to be recorded
under the provisions of Article 6628 when {t "shell have been
soknowledged or proved accoording to lawv,

Artiole 6803, Vernont's Annotated Civil Statutes
provides the method of acknowleding an ipnstrument in writ{ag
for the purpose of belng recorded snd reads ss follows:

"The acknowledgment of an instrument of writ-
ing for the purpose of being recorded shall be by
the grantor oY persor who executed the seme appear-
ing before sone officer suthorized to take such
acknowledgment, and stating that he had exeouted
the sxme for the consileration anéd purposes therein
stated! and the officer teking such aoknowledgment
shell make a certificats theresf, sign and seal the
same with his seal of office."

Article 6609, Vernon's Annotated Oivil Statutes, pro-
vides the method of proving sn instrument in writing for the
purpose of recordation when the seme has not been aoknowiedged
in aceoordance with the provisions of Artidle €803, This Artisle

ovides for an soknowledgment by one or more of the subsoerid-
fﬁg witnesses and resads as followss

"The proof of any instrument of writing for the
purpose of being recorded shall be by one or more of
the subsoribing witnesses personally appearing be-
fore some offiger authorized tc teke such proof, and
stating on ocath that he or they saw the grantor or
persan who executed such instrument of writing sud-
soribe the same or that the grantor or person who
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executed suoch instrument of writing acknowledged
in his or their presence that he had executed the
same for the purposes and consideration therein
stated; and that he or they had signed the same

a8 witnesses at the request of the gmantor or per-
son who executed such instrument; and the officer
taking such proof shall mke a certifioats thereof,
sign and seal the same with his official seal.”

Article 1294, Vernon's innotated Civil 3tatutes,
reads a8 follows:

"Every deed or conveyance of real estate
nugt be signed and acimowledged by the grantor
in the presence of at least two credible subsorid-
ing witnesses thereto; or must de duly acknowledged
before some officer suthorized to take acknowledg-
ments, and properly certified to by him for reg-
istration."

while the courts have held an acinowledgmsnt not

nscessary for the validity of a lease contraot and that its
abasence will not detract gm its binding force and effect
as between the parties thersto (ilondragon ve. Mondragoan, 113
Toex. 404, B57 S, ¥, B18; Hill va. NolIntyre Drilling Company,
(C. C. 4. 1933) 89 8., W. {24) 193, writ refused; Montgomery
ve. Heath (C. C. A. 10B8) £83 3. W. 324, 291 S. W, 855, (Com,
APp.); Firat Stute Bank of Csaldwell vs., Studbdbs, (C. C. A. 1932),

8. W. (84) 446; Mclene vs. Canales (C. C. A. 1894) B0 8. V.
£9), it must nevertheless be acknowledged or proved in acecord-
anoe with the provisions of aArticles 6603 or 6609, in order
for such instrument to be admitted to record unler Article
6626, Vernon's Annotated Civil Statutes.

This general rule d&es not apply to conveyances by
married womsn and your attention is directed to Section 50 of
Article 18 of the Constitution of Texas, and to Article 1300
of Vernon's annotated Civil Stututes, which read ,. in part,
ag followa:

"Sec. 50, Art, 16:~ * * * Nor shall the
owner, if a married man, sell the homestead with-
out the consent of the wife, given in such manner
as may be prescribed by law * * *™

Article 1300:
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“The homestead of the famlly shall not be
5014 and conveysd by the owner, if a married
men, without the consent of the wife. Such
consent shall be evidenced by the wife joining
in the conveyance, aud signing her name there-
to, and by her separate acknowledgment there-
of taken and certified to before the proper
officer, and in the aode pointed cut in artioles
6605 snd 8608,"

Under these provizions it has been held that when
the lezese is for a term of more than one year the separate
acknowledgment of ths wife as provided for in Articles 6805
and 6608 is neocessary for the conveyance of any interest in
the homestead or separate property of the wife. Xeyes vs,
Racalera (C, C, a. 1910}, 131 S. W. 627; Yaseen ve. Green,
{Ce C. a4 1011} 140 B, %. 824, writ refused; Stephenson vs.
Mallet, (C. C. A« 19E2) 240 8, W, 633, writ refused; Croas v.
Zverts, B8 Tex. 523; Callahan vs. Patterson, 4 Tex, 61; Dority
¥8, Dority, 96 Tex, 2815, 60 L. R. A. 941, 71 8. ¥, 900; Halle
vas. Halle, (C. C. A, 1908) 93 8. W, 435; Ellis vs, Binghan,
(C. Ce A 1918, 160 5. W. 602,

You are therefore respesctfally advised and it is the
opinion of this department that wildlife lesse agreements sn-
tered into by the Geme, Fish & Oyster Comaiassion must be acknowle
edged by the lessor or proved according to law in oxder to entitle
them admission to record in the county in which the land is sit-
sated. Insofar as the validity of such leases is concerned, you
are advised thst it is not necessary that the instruments be ao-
knowledged., This with the exception that when the grantor s s
zarried wosan, the lease xmust be acknowledged in acoordance with
the statutes set forth above.

Yours very truly
ATTORNEY GENERAL OF TEXAS

APPROVEDJIUN 26, 194C % 7
- By /g?x
M M walter R. Xooh
* Asaistant

ATTORNL L wois il O U TZA
By ettt (D ,__'_'L ,":'.n‘f._
e exes D, Smullén ormnion
- COMMITTER
dJBE:dK .

CNAIRMAN




