OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GrrALD C. MANN
ATTORNEY GEMERAL

Hon. George H., Shepperd
Comptroller of Public ALcoounts
Austin, Texes

Pear 5irt

Cpirion No. 0-2082
Re: Yeximum compe ioh of Bheriff -

Your yeguest pp 3n haz been received and
gcarefully oonsidered bR thie partpent. V%We quote from
the letter of the Bheriff-Takx XAssefsor-Collector to you

stion under
25,000 : e the Sheriff,
Tax 488 ¥ under one and

» Sormisuiconerst Court for

fable monthly &s authore

1'% p
\ This amount was paid

by Artiols 3034

he office collected eleo scmething
Q0 in fees. Irn figuring the sherir?,
and collectors fees for 1939 the
1 under sLrticle 3994 was included
mum fees allowed. In other words

s callseted enough fees to pay the
aupy’ tees under Article 3885 of $3000,00
{this including the %600.00 of excess fees al-
lowed under Art. 3891, but in figuring the raxi-
mum fees the zuditor for the county contends
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district and county ccurt, servinge sll elec-
tions nctices, etc. as ex officio salery and
paid out of the generel fund of the ccunty
should be figured 1n along with the other fees
of office in corputing the raximum fees of
23000.00 which art. 368683 and ~rt. 3891 author-
izes hir to receive. Put the Sheriff, Tax
Assessor and Collector contends thet this
21000,00 a8 ex officio salary allowed him
under Art. 3934 for rerforming the duties
specified under seid article as sheriff should
not be sdded in as & part of the fees author-
ized under Art. 3683 and 3891. In other words
he ccntends that he should receive the $1000.00
as ex officlo salary es sheriff, since it was
allowed by the commiesioners court, end elso
the %3000.00 of maximum fees allowed under
Artiocle 3883 fer assessing end cocllecting.
Sheriff, Tax Assessor-Collector in surrounding
counties under 25,000 populaticn are receiving
the 31000.00 ex officic, besides maximum fees
for collecting and assessing as ccntended by
this officse."

Section 18 of article 8 of the Texae Constitution
reads &8 follows!

%The sheriff of each county, in sddédition
to his other duties, shall bes the assessor and
ccliector of teaxes therefor; but, in counties
having ten thousand (10,000} or rore inhebi-
tents, to be deternmined by the last preceding
ceneug of the United Stetes, &n assessor and
collector for taxes shall be elected to hold
office for two (2) years, and until his success-
or shall be elected end guelified.”

Article 72468, Revised Civil Stetutes, resds as
Tollows:

"In esach county having less than ten
thousand (10,000) inhebitants, the sheriff
of such ecounty shall be the asgessor and
collector of taxes, end shsll have snc exer-
cise &1l the rizhts, powsrs end privileges,
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e subjeot to €ll the requirements and re-
strictions, and perform all the duties im-
rosed by law upon assessors znd collectors;
and he shall elso give the seame bonds re-
quired of a collector cf taxes elected,”

Article 3883, Revised Clvil Statutes, reads

in part as follows:

part

"Exoept as otherwise rrovided in this
actt, the annusl fees that may be retained
by precinot, county and district officers
mentioned in this erticle shall be &s fol-
lows:

*l. In eounties oontaining twenty-five
(25,000) thousand or less inhabitsntas:
County Judge, District or Criminal District
Attorney, Sheriff, County Clerk, County Attore
ney, District Clerk, Tax Collector, Tax
Assessor, or the Assessor, or the Assessor
and Collector of Taxes, Twenty-four Hundred
{342400.00) Dollars eachi Justice Of the
Yeuoe and Constable, Twelve Hundred {%1200.00)
Dollare each.”

Article 3891, Revised Civil Stetutes, reads in
as follows:

vEach offi{cer named in this chapter
shall first out of the current fees of his
office pey or be praid the amount allowed
him under the provisions of Article 3883,
together with the salaries of bis asslstants
end deputies, and authorized expenses undepy
article 38089, end the amcunt Hecessary to
cover costs of premiuvm on whatever surety
bond rmay te regquired by law. If the current
feos of asuch office collected in &ny yearx
be more than the amount needed to pay the

amounts above specified, same shall bs deemed
excess fees, and shall be disposed of in the

mnenner hereinafter proviged:
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*In counties containing twenty-trive
thousand (2%5,030) or less inhebitants, Dis-
trict anéd County officers named herein shall
~retain ocne-third of such excess fees until
" suoh cne-third, together with the eamounts
specified in irtiole 3883, amwounts to Three
Thousand Dollers {$3000), Precinet officers
shall retsin opne-third until) such one-third,
together with the amount specified in Article
36883, amounts tc Fourteen Hundred Dollars
{$1400).

”
*ess

"The compensations, limitations and maxi-
mues herein fixed in thie Act for officers
shall include and sapply to ell officers men-
tioned hesrein in each apd every county of this
State, and it is hereby deoclered toc be the
intention of the lLeglislature thsat the provi-
sions of thig Act shall eapply to each cof saild
officers, and any speclal or zeneral law in-
consistent with the provisions herecr is
hereby expressly repealed in so far as the
same may be inoonsistent with this aot.

*The compensation, limitstions and maxi-
mus herein fixed shall alsc apply to all
fees and corpensatlion whatsoevey collected
by sald officers in thelr official capsecity, .
whether acqountable as fees of office under
the present lew, and &ny law, genseral or
special, to the contrary is hereby expressly
repealed. The only kind &and character of
compensaticn exempt from the provisions of
this Act shall Ye rewards received by Sheriffs
for apprehension of oriminele or fugitives
frow justice snd for the recovery of stolen
prroperty, and moneys received by county Jjudges
and jJustices of the peace for performing rerrisge
ceremonies, which sum shall not be accountable

for and not required to be reported as fses oOfF
office.”
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Article 3895, Tevised Clivil Stetutes, reads
&8 follcws:

n"The commissioners' court is hereby de-
barred from allowinz compensation fOr ex-
officlo services 1o counE officlals when the

compensation and excess fees whioh they are
allowed L0 retaln shall Yesach the mnxighm
provided for in this chepter. .1n cases where
the compensatlon and eXc&s8s fees whioh the
m

Teach the meximum provided in this chapier,

8 ¢ gsioners’ court shall allow ecmpen-
sation for ¢x officio serviges when, in their
judgment, such compensation is necessary, pro-
vided, suoh compensstion for ex officlo ser-

vices allowed shall not increease the ocompen-
sation of the offlclc] beyond the maximum

of compensatlon and exoess 1ess allowed % be
rataIHe% by him under th.s chapter, Frrov
Rowever, the ex officlic bhereln suthorized shall
be allowed only after an opportunity for a
public hearing and only upon the effirmative

vote of at least three xmembers of the occsmis-
sioners' court.” {(undersooring ours)

Artieles 3934, Revised Civil Statutes, reads es
follows:

»Sheriffs shall rleo receive the follow~
ing compensations:

#l. For all process issued from the
Supreme Court or Gourts of Civil Appsels end
served by them, the came fees as are allowed
them for similar service upon process issued
from the distriet court.

=2, For summoning jurcyrs in distriet and
county sourts, serving all eélection notices,
notices to overseers of roads and doing all
other public business not otherwise provided
for, not exceeding ocne thousand dollers per
annum to be fixed by the cormissiconers' sourt
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at the sszme time other ex officio salaries
are figed, and to be paid out of the general
funds of the county: provided, that no such
ex officlo sslary sha e allowed &an

Sheriff who had received the maximum S&lary
allowed by law.® (underscoring ours)

This department has repeatedly held that the
cffice of Sheriff end Tax Collector in counties having
& population of leas than 10,000 inhabitants is one in-
separable office under ths COnstitution. See opinion
No. 1713, dated Varch 2, 1917, written by Hon. 0. W.
Taylor end Hon. C. ). Cureton, Asslstants Attorney General,

recorded in Vol. 49, Page 14, Records of the Attorney
General of Texas,

This department has repeatedly held that in
counties having a population of less than 10,000 inhebi-~
tants where the office of Sheriff-Tax Zssessor-Collector
is corbined in one office and held by one officer that
said officer is entitled to retain only one maximum
salary snd 1es not entitled to three maximums. See opinion
of this department, dated June 29, 1956, writtsan by Hon.
Joe J. Alsup, Assistent Attorney General, and recorded
in Vol. 372, page 458, letter Opinions of the Attorney
Genera}) of Texas.

The case of iarrant County vs. Smith (Civ. App.~
Writ of Error refused) Bl 3W 24 537, holds that & sheriff
who had slready earned the maximum compenaation allowed
by law was required to return amount collected as ex ,
offieic corpensation, although such sum had bheen ordered
paid by commissioners! court., We guote from said case
as follows:

"The Sheriff wes pald in advance in
1988 by the commissioners' court $800 a&s
ex officio fees for summonlag jJjurors. R.S.
Art, 3934. That year he made his maximum
compensation of £5000 exclusive of that
$800., In such event it was his duty, under
such &bove statute, to return the 3800 to
the county. He did not do so. This holding
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does net arcunt to setting aside the judg-
ment ¢of the commissioners' court which order-
ed the 800 pald. We assume that judgment
t2 be valid, By the subsequent events, to-
wit, the collection otherwise and thereafter
of the maximum pay, ¥r. Smith became obligat-
ed to return that money."

You are respectfully adviseéd that it 1s the

opinicn of this department thet the sum of Three Thousand
(53000.001 Dollars is the maximum emount thst the Sherifrf-
Tax Assessor-Collector of Crene County 1s allowed to re-
tain for the year 1939 under the facts steted in your

letter.

The sheriff would not be entitled to any ex

cfficio salary in such instanee dut if it hed been paid
to him he would be required to return it to the county.
Any and ell sums in excess of $3000.00 received by the
sheriff should be returnsd to the county.

Trusting that thie satlisfectorily amswers your

inguiry, we are

WIT 1AW

Very truly yours
ATTORNEY CENERALI OF TEXAS

¥Wn. J. Famling
Asgistant
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ATTORNEY GENERAL OF TEXAS

APPROVED

OPINICN
COMMITTEE

oy T

CHAIRMAN




