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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Homer ¥. Rainey, President
The University of Texas
Austin, Texas

Honorublo Geo. H. Sheppard
Comptroller of Publie iccounts
Augtin, Texss

Dear iirs:

ke are in receipthof a lattedr from Honorable Hoaer
Po. Kalney, President, Univelgity of \Texns, 8ated Marech 16,
1940, oonserning ) - the heads of various
Htute Eduoation requesting s reconsidera-
tion of cur Opin 4 a letter from Honorable
Gev. H. Sheppard 3 - inion as to whether he
should approve the e&xpsnue Locgdnt of Honoradle Sam H., Whit-
ley, PFr 1don€} East * 3t

sooigtion of Colleges and ~6ooudary Schools end the amsrican
Assogistion of cae' rs' Colleges. Sinse these two requests
are ¢iosely related, deen it proper to consider them to-

b, appearys from Dr,. Haliney's letter that he requested
the Comptrolier to draw warrants oovering hie traveling ex-
penses on two out of State trips. The Comptroller returned
the claims reguesting that an explanation of the purposes of
the trips bs given in order that he might determine "whether
the account is & legal charge against State funds." No fuarther
faots sppear. The poaition of the (omptroller {s stated by Dr.
Rainey as followa:

NC COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL CPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"The sum of the Stats Comptroller's posi-
tion is that under the present law, plus the
above opinion referred to (0-1195) his Depart-
‘anept has to determine whether or not my trips
can be interpreted as 'stete's business.'™

The following questions are submitted to this depart-
assnt:

*{1) Whether or not I, and the other
heads of our educational institutions, are
exenpt under the current law from ths liaita-~
tion of having to be 'on state'w businesa'
bogorc our travelliog expensea can be paid;
an

“(£) Whether or not your Department will
show the distinetion between the sxecutive
departasnt of the state governaent, such as
the Seoreatary of Stats, the Highway Department,
eto., and esdwational inastitutions.”

In answaring the speoific questions preasented in
Opinion No. 0-1198, we¢ axpressed the opinion that:

"In determining whether reimburseament
nay be mede for traveling expenses in any
event, it wust be recognized that no reim-
burseznent may be had unless the purpose orf
the trip upon whieh such expensss wers in-
curred was the accomplishxent of *State'as
business.'

"t3tate's business,' as relates to the
authority of a department to inecur traveling
expenses Lo be pald by the State, seems to
us 1o snbody at loast the following elements:

"l. i reasonabdle, substantial, znd direet
relation between the business to be transacted
oz the trip and the sccomplishiaent of the fune~
tiones of government entrusted t¢ the particular
departaent.

"2. 4 TIreasonable, subatantial, and direost
relationship between the method by whioh the




406

fionorable Homer F. Kainey, Bonorable Geo. H, Sheppard, Page 3

particular business is intended to sccomplish
the funection of Government entrusted toc the
department, and the powers granted the de~
purtment by law for the accoxplishmsnt of
such functions.

" &«

"0f course, as between the two extremes,
there must necessarily be a zone of doubt,
where the judgment of the department heads,
under the sanotion of their official ocaths,
becomcs the only practioable eriterion by
which the guestion whether the Stute's busi-
ness 1s involved in the partiocular trip may
be determined.”

The House Bill No. &05, Acts 46th Legislature, 1939,
appropriating public moneys for the support und maintenance
of various Stats Rduoational Institutions including the Uni-

"wversity of Texas provides, in part, ss follows:

"Subsection (8] Tyaveling Expenses. Aill
persons employed in any capacity by thess
State educational institutions and agencies
who travel at the expense of the State, are
heredy limited to the same amounts authorized
for employees of the State Departments and the
Comptroller and local disbvarsing of fioer sball
require the same method of c¢laim presentation
and form. No traveling expenses shall be in-
carred by any empioyee of the schools, or
other agencles named herein, cutside of the
boundaries of the State of Texas, except for
HState business, and upon the advance written
consent of the school's Board of Regents or
Directors. The provieions of this act with
refereace to traveling expenses shsll not ap-
ply to the heads of the institutions named in
this ict nor the members of boards who do not
receive an annual or monthly salary. The
tera ‘maintenance' may include traveling ex-
penses. The expenses of Regents, rI'residents,
and suditors of thess State educational in-
stitutions and agencies ahould he approved by
the Comptroller of the State, President of
the governing board, FPresident of the College
or Institution and College suditor before
payuent from either stute or local fundas.”

(Underscoring oura)
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Seetion &, srtiocle 16 of the Texas Constitution pro-
vides:

"No a,ropriation for private or individasl
purposes shall be mrde, 4 regular stateoent,
under cath, snd an account of the receipts and
expenditures of all pudblic money shall be pub-

ilshed gnnuaily, in auch manner as shall be

- Rt AT WE  WARRAS R e

presoribed by i;w."

It was held by this department in & eonferense opinion,
dated October 1, 1933, Book &5, p. 355, Reports and Opinions of
Attoraey General 1932-1934, p. 472, timt officers or agents of
the University of Texas may de rsimbdursed for traveling expenses
only where such expenses are incurred in the discharge of a pub-
116 or State purpose asx distinguished from a private purpose.

It was also pointed ocut that not only must the travellng expenses
for which reimbursement may be allowed, be inourrad in the per-
formence of a public purpose but must alsc be "legitimately con-
negted with the management or operation of the Univeraity, in
order thet the perforaance of the Agt be the official business
of an agent of the University." e enclose a ¢opy of the fore-
going opimion herewith.

Sinee it wonld elearly be in violation of eonstitutional
prohibitiona for the Legislature to attempt to make appropriations
to the heads of Stste Tducational Institutione for expenses in-
surred in the discharge of private bdusiness, as distingulshed
from State or public business, we must presume that the Legisla-
ture 4id not intend to exempt sueh of ficers from that particular
provision contained ir Sabmection 8, limiting paymeat of travel-
ing expenses to that inourred in the discharge of State business.
It, howevsr, the Act 18 subjeot to no otisr conmstruotion than
that suggested in the letter of request, then it must be con-
demned s wneonstitutional and ecould not serve as an authoriza-
tion to pay traveling expenses of heads of educational institu-
tions when engaged in private or imndividue)l bDusimmss. See au-
thorities c¢ited in the above asentioned eonference opinlon,

%{ith reference ic the second point presented, our
Opinion Ho. G-1195, and the limitation upon the expenditure of
State funds, does not depend upon the meaning or classifieation
of "Departaents of the State Governmeat”. The ocase of Malone v.
keiney, et al, in whieh the Supreme Court refused to allow the
filing of an original applieation for mandamus on the ground
that officers of the University of Texas are not "o’flcers of
the :xecutive Lepartments of ths Government of this State” within
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the mwaning of artiole 1736, R. €. 8., 1985, giving original
mandanus jurlsdiction to the Cuprease Court, has no relation
to the question now under ocnsideration. The limitationa
whioch we are here considering epply tc the expenditure of
pablic moneys und not to any partisular department or divi-
sion of the state Government.

A8 pointed out in our original opinion whether a
partioular act comstitutes “State business™ is 2 question
which must depend upon the facts in each particular oase.
Soaething which might properly be conaldered "State business™
in conneoction xwith institutions of higher learaing oould not
in many instances be classified as &« pudlic function or pur-
pose when applied W some one of the executive departments
and visa versa. To thic extent there is a distinction dut
it is a distinction common to all divisions and sgencles of
the Jtate Covernment. %e are pot prepared to say that every-
thing whioh may "add to the sum of human knowledge™ or whieh
may “Yadd to the recognition and prestige of our institutions
and improve greatly the quality of teaching personnel™ asither
direotly or indirsotly, is in sll e¢zses such s funotion as to
perals the expenditure of public money. Becauss of the nature
af the seoond guestion, we are uneble to give a categoriecal
answer.

The facts presented iz the letter from President
ﬁhltley, and attached to the Coaptroller's request, are as
ollows:

"I an writing you this lettsr for ths jurpose
of making a request to make an out of Stste trip
for the week beginning April eight. The purponse
of thls trip is tc attend the meetings of the

- Southern Association of Colleges and HZecondary
Sohools which will meet in Atlanta, Georgla,
April elgnt through the twelfth. The Xast Texas
State Teachers College is a memder of the 3outh-
ern issociation, whickh is the rating agency for
cclleges {in the scuth, This institution xekes
angually a report to this issocietion, and it is
necessary for 2s t be preseat s¢ that I may
answer questions pertainisg to the standards
whioch the Southerm aissoelation has set up. I
have been attending this issoclation every year
since I became president of this collsge in 1924.

I make two trips out of the State annually
to attend meetinags of associations that pass upon
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the East Texas Stete Teachere College at
Conmerce. One of these i3 the American As-
soociation orf Teachers Colleges, about whieh
I wrots you recently, und the otler is the
Southern sssoolation of Colleges and Jecond-
ary schoels. The American issociation of
“esachers Colleges is the national rating
agency, and the 3Jouthern aAssooiation iz the
regional ratiang agency for this ocollsge.
Should you desire me to make & more detalled
statement relative to tim purpose of this
mc:.ing I shall be happy and delighted to do
80.

In addition to the facts set ocut in the feregoing
statement, it is & metter of coumon knowledge that these as-
soolations are designed tc promote and maintain standards of
the member schocls and that aembership in, and recoganition by
such assoolations is of vital importance to the more efficient
operation of the variocus instituticns of higher lsarning in this
State. In the conference opinion dated Qotober 1, 1933, enslos-
ed herewith, this departzment approved the claim for traveling
expenses of Dean Hildebrand while attending the mesting of the
Assoolation of American law Schools, which organization has sub-
stantially the same purposss and performs services aimilar to
those mentioned in the Comptroller's letter.

It was ruled in our Opinion Ho. 0-1973 that the pro-
viasion sppearing in 8. B. No. 487, Acts 46th Leg., prohibiting
the payment of expenses of employses of Stet e Departments to
eonvent lons irrespective of other conaiderations does not ap~
ply to employeses of the State Edusational Institutions of higher
learning; H. B, No. 256, aots 46th leg., containing no similar
specific prohibition.

It 18 our opinion that the heads of Stats Zdusationsl
Institutions may not be repald for their traveling expenses in-
curred while engaged 1o other than State businesas.

‘ e are rfuarther of the opinion that attendance at the
msetings of the Southern isscoeliation of Colleges and Secondary
Schools and the smerican assoclation of Teachsrs Colleges by
‘he President of & State Teachers' College bears a reascnable,
. ‘etantial end direot relationanhip to the official duties

ved upon such orffider and is for a State or pudblic purpose.
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Authorized traveling expensss incurred in attending such meet-
ings may be approved and paid by the Comptroller.

+@ eXpress no oplinion upon the merits of the clainm

presented to the Comptroller by Fresident kelney since the
faocts are not before us.

Yours very truly

ATTORNEY GENEKAL OF TEXAS

By ,‘ééziis'daaaﬁﬂ‘*zé‘

1 C. Cammask
Assistant

CCC: Ry
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