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Gentlemons Attention: MNr. Wm\ J
k od

Tucker
acretary

Opinion To.
Re: Validity of
ar 3esslon, WGth\legislature

In your letter of &
opinion of this department up
Regular 32s33ion, 46th legis!

Q40, you requist the
ty of House Bill 386,

, House Bill 386 provile 3% it shall be unlavful, in
the vaters of Caddo z0 and all\freih vaters of Harrison and
. Marion Counties, Tezds, to R
during the periocd Febrdiny
© providing penalties for viq the provisions of the Act,
~ the Act provides| tha "Tha te ‘game fish' as herein used does

Dot apply to striped bass, they deing a migratory, salt-vater
fish tha y Cadds | and all fresh waters of

- early spring."

1925, Articls 1, provides that "no person
shall ‘he or\an offense vhich is not mads penal by the
rds of ths lav.”

lay zmust bs regarded as wholly inopera-
s so indefinitely framed or of such doubt-~
ful construction thatv%; gfgnog be underag?od,rgithor
from the language in ch it is expressed or {Ton
some other written law of the 3tats.,” (Tex. Jur. Vol.
12, pp. 228-229.)

A lav must provide some standard for deteramining vhether
An act is oriminal or not, and it must be so framed that the

Pertons ypon vhom it is to operate may be able to know in advance
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from the written statuts vhat acts or omigsions are thus made
ocriminal. Tex. Jur. Vol. 12, D, 230,

' 7Thus laws making it an offenss “nsadlessly® to kill
an animal (Cinadr v, 3tato, 108 Cr, Rep. 1%7, 300 S.W. 63), to
faill to drive a vehiicle in a careful manner with dus regard for
the nafety and convoniancea of others (Rusaell v. 3tate, 88 Cr,
Rep. 512, 228 3.W. 5C6), to operate a vehicle in oxcess of a
certain spead at a railroad crossing "where the view of said
crossing is obacured® (G. H. & 3. A. Railwvay Co. v, Duty (Comm.
of App.), 277 3.M. 1C57), or on the strests of a city vhera the
contiguous territory is "closely dbuilt up” {Ix parte Carripan,

G2 Cr. Rep. 3037, 24%4 3.W. 693}, have been hold invalid for lack
" of cortainty.

It is clear that in passing House Bill 336, the Legia-
lature vas not intending to prohibit the taking of all fish.
It intended, obviocusly, to prohibit the taking only of those
fish knowvn as "game fish." Looking to the lexicographer for
& definition of the term "gams fish," in the absence of a
definiticn provided by the Laegislature, we £ind that the tera
is applied to "the various ish considered worthy of pursuit
by sportsmen.® Webster's Zev International Dictionary, 2nd Ed.

It 13 our understanding that aportsmen consider a
fish to be game if he will take artifiocial lures.

Telither the dicticnary definition nor the definition
of the sportsmen has any of the elements of roasonable certainty.
Applying the dictionary definition, the barefoot boy who, fish-

with rude pole, hook and lino, with worms for bait, or the
Srortsman fishing with ultra-nodern aequipment and artificial
lures, vhen he catches a fish, must ask himself tvo questions,
first, "ax I a sportsman?™ and second, 1if the answer 1s in the
affirmative, "Do aportamen consider the fish vhich I have just
S2ught worthy of pursuit?”

Applying the sportsmen's definition, if the barefoot
Yoy catches a fish, using voras for bait, he muat ask himself

the gquostion whether that fish would have risen to an artifi-
¢ial lure. The elements of certainty are as vholly lacking in
this 1ay as they vere in the lawv which required a person cperat-
ing a vzhicle on the streets of a ¢ity to gauge his speed accord-
1ng 20 whether or not hs determined that the territory through
Yalch he vas driving vas "closely built up.”
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Wa {4ind ro help in our examination of the laws of the
state upon the subject. 2ather, the matter 1s throwvn into
further confusion. The 45th Legislature, at its legular Session,
rassed Houza Bill No. 838, prohibiting the taking of any game
fish "a3 deifinod in this Act® in the counties of Harrison and
arion in the State of Texas, during the nmonths of March and
Azril of each yoar. In that Act, the term "game f{ish", "es
that torm 1s used in this Act,” i1t was provided, "shall be held
and desaz=ad to mean, exbracs and include crappie and/or white
parch, large-mouth black bass, and sowmll-mouth black bLass,”

In House Bill !lo, 80k, passed by the same Lagislature,
rroviding for the regulation of the keepning, irzpoundingz, con-
finipg and transporting of game fish in Harrison and Marion
Countiss, the term "game £ish," as used in that Act, it waa
‘provided, cobraced and included crippie and/or white porch, largoe-
zouth black vtass, szmall-mouth black bass, wnite bass, yallow basa,
and gogzle-sye and brean.

Apparsntly the 46th lLegislature, in passing House Bill
0. 388, contemplated that the term "game fish" as used in
Eouse Bill No. 336, should be broader 2nd more inclusive than
sithar of the definitions contained in the Acts Just referred
to, for, whereas such Acts made no reference vhatsosver to
striped bass, House Bill No. 386 specifically excludes from its

Beaning of the term "game fish,"™ as used in Houze Bill No. 3895,
- 8tripad bass.

I¢ 13 izpossible to ascertain, with any degree of
certainty, by the use of the ordinary means of construction, just
vhat meaning the Legislature intsnded to attribute to the term

£ane fish," as used in House Bill WMo. 385. We must therefore
Lold that the Aet is invalid, for want of certainty.
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