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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable E, G, Garvey
County Auditor

Bexar County

San Antonio, Texas

Dear Sir:

Opinion No. 0-2097
Ret Lisd y of apsessor

Thank you for yot
mented by your letter of 2
coples of petitions in two i
sor-gollestor of Be County

arch 18, 1940, supple-
40, in which you enslosed
88 against the tax asses-
Both of these aotions

of Bexar Qounty, » to compel thé tax sasessor-colleector
of that gounty P ministeridl dnty. In both suits
Judgnment was rgndered for the plaintiff end the costs were
esgsessed againkt tke defenfianty In bdoth instances the suit

as sults Qgt,:; 80 a8 10 rellieve the asseasor-ool-
lector ent osts sssessed againat him,

lete statanent Of the facts surrounding
these eotions aj 8 in your letter of March 18, 1940, from

zen of Bexar County who iz enguaged in
fetsion of private tax exsmining mede a de~
mand on the Assessor and Collector of Bexar County
to enter that part of the office whish is oclosged
off from the publio and lovated where all resords
are kept to have free access to all the reocords

HO COMMUNICATION I8 TO BE CONSTRUED AS A DEFARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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pertaining to delinguent taxes.

"The Assessor and Collector advised this eliti-
zen that he would gladly permit him and grapnt him
this privilege to enter this part of the office to
see and inspeoct any particular item in his office if
he would state what items he desired to see but that
if he 414 not do this, he would refuse to grant him
this privilege. This citizen did not state what items
he desired to see 80 the Asseasor and Collector refused
him this privilege, stating that he felt that if the
pudblic was allowed to enter this part of the office,
which 1s not oclosed off from the Collection Departnent,
and this being at & period when heavy tax c¢ollections
were being made, that he might be endangering the
County funds.

"The Assessor and Collector, however, stated thet
this was his eonstruction of the law on this matter.
He 2lso stated that if the Criminal District Attorney
of this County as legal adviser, advised him that this
congtruction was in error, he would be guided by and
do a8 the Criminal District Attorney ruled.

"Before the Criminel District Attorney had ruled
on this question, this citizen took this matter before
the County Commissioners® Court and the Criminal Dis-
trict Attorney advised the Coort that they had no jur-
isdietion in the matter. Therefore, the Court took
no aation and thig citizen filed suit against the As=-
sessor and Collestor individually and as Assessor and
Collector of Taxes of Bexar County.

"The case was tried in the 4%th District Court of
Bexar County and the Criminal Distrist Attorney repre-
sented the Assessor and Collector in thie suit and Judg-
ment was rendered in favor of the plaintiff and costs
agssessed Bgainst the defendant.

"Article 3912-F gstates thet no county shall pay to
any offiger in any county containing & population of
20,000 inhsbitants or more according to the last pre-
ceding Federal census, any fee or commigsion for sny
service by him performed as such officer. As stated
above, this suit was brought agalinst the Assessor and

Collecter individuelly and ag Agsseager and
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Collector of Texes of Bexar County and the Commis-
sloners' Court was not made a party to this sguit.

"suestion: Js the Assessor and Collector liable

for the payment of these costs to the Distriet Clerk

or oan this case be legally clagsifled as & sult egeinst
the Count F%Icﬁ'woﬁid reIEeve the Assessor and COEiactor
of the payment of these costs?

*Another sult regarding the redeaption fee of $1.00
allowed in Article 7331 was filed by this seme citizen
egainat the Assessor ané Collector individually and as
tssessor and Collector of Taxes of Bexar County, the
Commissioners' Court not being made a party to this suit.
The County was naturally very interested in the case as
it involved the revenues of the oounty.

*The judguent in this cease wez also rendered in
favor of the plaintiff end costs assessed against the
defendant. This juidgnent of course mesns a loss in
revenue to-the county. The Criminal District Attorney
al:o represented the Assessor and Collector of Taxes in
this case.

"The question here 1s the sane as above mentioned,
Is the Assessor and Collesctor liable for the payment of
these costa to the Distriot Clerk or esn this case be
IeEaIIx ciass!?%ed as 8 _sult againat the ocounty, whioh
wo Telieve the Assessor and Collector of the paymsnt

of thess costa?

Article 2056 of the Revised Civil Statutes, 1925,
. reads as follows:

"The successful party to a suit shall recover of
his adversary all costs ccourred therein, except where
otherwise provided."

Article 1980 of the Revised Civil Statutes, 18285,
provides that:

"Suits by or against a county or incorporated esity,
town or village shall be i{n i1ts corporste name.™
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L case similer to the one at hend was August A.
Buseh & Co. v, Cauffield (C.C.A. 1911), 138 S, W. 1108, in
which a msndemus proceeding was instituted by relators against
 the County Judge and County Clerk of McoKinney County, Texas,
respondents, individually and in their represeantative espa-~
oities, to compel them to issue to relators a county warrant
in payment of their claims against the county. Costs were
taxed sgainst respondents as individuals and an sppesl was
taken to the Court of Civil Appeals insisting thaet the court
should tax the costs against theam in their official capacities
and not as individusls, zo that they might recover costs al-
ready paid by them from the county. This the sourt declined
t0 do and in the course of its opinion it said:

"It iz not gshown by the motion that they have
sany funds in thelr hapnds as such officers with whioh
to pay such costs, and we presume that there are no
such funds at their disposal. Therefore, to ratax
the costs, so that plaintiffs eould recover against
them only in their officiel capacity, would, in the
adbsence of such showing, be equivalent to heldl
that appellents were not entitled to recover their
ooats, which would contravene the provisions of
article 1425, Sayles* Rev, Btat. 1897, whieh pro-
vides that the successful party to a suit shall re-
éover of his adversary all the oosts expanded or in-
ourrsd therein, except where it is or may be other-
wise provided by law, It is sald in 26 Cye. p. 511,
spesking with reference to ooats in mandamus oases!
*In construing statutes, courts have generslly fol-
lowed the generel rule in oivil actions and awarded
costs to the prevalling party.'

"In deolining to 1asue the writ, it is true, they
acted upon the second order of the commissiocners* court
Tescinding the first order, bdut in doing so they were
not proteoted by reason of sald second order, sines
the same transeended the power of the coumisationers?
court. Doubtless the commisaioners' court, under the
sirecumastances, will refund the costs so paid by them,
but we are not jastified in texing the sosts otherwise
than we have already done; for whioh reazon the motion
is overruled.”
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In Gouhenour v. Anderson (G.C.A. 190‘) . 35 C.A.
569, 81 S. W. 104, 1t was held that potwithstanding certain
gounty commissioners, defendants in a mandemus procesding
brought against them, had resigned from office after the in-
gtitution of the suit against them, they were nevertheless
personally lisble for costs. In the course of i{ts opinion
the eourt said: ‘

"Whethey the suecesding members should be
cited, end thus made formal parties to the proosed-
ing, or be treated as already before the court, is
a question on which the authorities do not seen to
be altogether satisfectory; dut we sre of opinion
thet where the body proceeded against, like the com-
missioners' sourt of Texss, is not a corporate body,
such members Should be olted.
howaver, from .this, thet the

LY, 8
th befors the acuxt to a st O as
o costs at Icas%}%ﬁo rule being, Eas ge%%Len Eug-
Ic officers e elY sucecessors costs are
allowed against the incumbent o ¢ oiflce who wes
11ty o efa w ave rise : da=-
mus proceedings.? 1S Eney, %I.~&.§r; B2V " l%n%nr—

sooTing ours

o i

.

Your request presents a situation which is also sim-

. §1lar to that involved in the cese of Pearsall et al v. Woolils,
(C.C.A. 1899), 50 3. W. 959. There mandsmus was inatituted
sgainst gschocl trustees to acompel them to recognize as a tescher
one claiming the right to teach under s contract with the school
board. It held that the trustees were properly joined both as
trustees and as individuals and that they were liable parsonally
and individoelly for the costs of the proceeding if the plain-
tiff prevalled. We presums that the judgment in each of the
suits brought egainst the assessor and aolleotor of taxes of
Bexar County assessed the costs against the defendants, making
no distinetion s to thair individuel or representative sapaci-
ties. Yot the defendants were personally and individually af-
Tegted by the judgment, and as such were peraeonally end $ndivid-
ually lizble for the aosts, TPearazll et al v. Woolis, supra;
see also 28 Tex. Jur. Bgl; 11 Tex. Jur. 2853,
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As 8 rule it is true thet in a suit brought against
one in his representative capacity, he is not lisble for the
costs es an individual. 11 Tex. Jur. 262, It is alsoc true
that the manner in which costs are assessed is largely within
the discretion of the trisl ocurt. The exceptions to these
rules, bhowever, ere as well estedblished as the rules thenm-
selves, and one guch exception is a mandemus proceeding brought
against an officer to compel him to perform a ministerial duty.
There costs may be assessed against the officer 2as an individ-
wal, Pearsall v, Woolis (C.C.A. 189%) 50 S. W. 959; Gouhenoar
v. Anderson, 35 C. A, 569, 81 S, W, 104. Moreover, when the
officer is joined both es an individual and in his representa-
tive capecity, in the absence of s showing of funds on hand
suffielient to pay the costs, the court will not assess them
against the officer in his offieial eapaeity. Busch & Co. v.
Caufrield, 138 5, . 1108, '

For another reason we hold thet costs assessed against
county officers in mandamus proceedings drought againast them
to compel them to perform a ministerial duty are {roperly asses~
sed against them as individuals. It is well settled that a pro-
ceeding brought by mandamus to compel en officer to perform a
ministerial duty imposed upon him by law g not a suit sgainst
" the State. lLalidlaw Bros. v, Marrs, 114 Tex. 561, 273 S. W. 789;
Jernigan v. Finley, 90 Tex. 205, 38 5. W, 24; 38 Tex. Jur. 8358,
¥e believe that it is equally clear that a proceeding drought
by mandamus to compel a County Tax Assessor-Collector to per-
form e ministerial duty imposed uponrn him by lew ¢ not a sult
a%ainatthe County. As stated in the Jernigan case, supra,
*It does not follow that because an officer is called a county
officer, the funoctions hs exercises are exercised for the gquasi
corporation.” The interests of the county are not subserved by
& county officer being derelict in the performance of positive
duties enjoined upon him by law. MHoreover, Article 1980 of the
Revised Civil Statutes, requires that suits brought against a
county be brought against it in its corporate name. Under this
Article it has been held thet if the purpose of the suit is to
hold the ccunty liable or in any way to affect its Iinterests,
the County 1z a "necessary party"™ and a county is not made a
party defendant by Joining the county officers alone. Allison
v. Ellis {(C.C.A.) 248 5. W. 814; Estes v, Commissioners' Court
of Hood Gounty (C.C.A. 1938}, 116 S. W. (24); Miller v. Snelson,
(C.C.A. 1939) 128 8. . (2d) 504, as affirmed by the Commisaion
of Appeals, 129'S, W. {24) 288; 1l Tex. Jur. 618.
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Consequently, it is the opinjion of this depart-~
ment and you are respectfully advised that when judgment is
hed ageinst a county officer and his deputy in mandamue pro-
ceedings brought against them to compel the performance of
ministerial dutiea, defendents deing joined in their individ-
ual and official capacities, and judgment is for relator and
oosts are assessed against the respondents, respondents are
personally and 1nd1v§dually regponaidle for the ocosts.

It i8 the further opinion of this department that
neither a mandamus prodeeding brought ageingt a scounty tax
asseasor-collector to compel him to perform the ministerial
duty of accepting reletor's tender of taxes and the issuance:
of a resceipt therefor, nor a mandamus proceeding to sompel the
agsespor-oolleotor of taxes and his deputy to allow relator to
gcceas to the delinguent tax and other publiec records under
thelir control, mey be classed as "sults ageinst the county”
{the county not being jJoined in its corporate name as a party
d;rcngant) 80 as to relieve defandants of the payment of costs
of sult.

Yours very truly
ATTORNEY GENERAL OF TEXAS
By %SR; M
¥alter R. Koch
Asalstant

By 10. Jvmﬂw«

Jemesa Smullen
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