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Dear Sir: Opinion Mo. 0=2102

Re: Thether or ndt consolidated
compon 8chool)diatrict trus-
tées may pay attorney fees

This ia in reply to your letter of ¥axgh 18,
1940, requesting the opini son the
following matter:

*Last fall fournotf “sevdn trustees of
the Paxton Consoclidated Commox Sohool Distriot
had suits il
office. Thede four employed Attorneys to rep-
resent thex i s\auit which 8lleged aczong

their resignation and
ted seven more, Now then,

of authoriti that the present trustees of the consmoli-
school distriot in question have no power or
authority to ratify or approve illegal contragts of pre-
vious trustees. Your inquiry then is narrowed to a deter-
pination of whether or not school trustees ;may legally en-
ploy attorneys to defend them in a suit in the nature of

& Quo warranto brought to ocust them from offlce for offi-
cial misconduct, so as to Constitute 2 charge upon school
funds of the distriot.
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Honorable Wardlcow lane, Tage 2

There are two well ostablighed principles of
lax by whioh we gust be guided. They are first that:

"A quasi public corporation, such as a
school district, which owes special duties to
the public, may not enter into aay contract that
is not expressly authorized by law or necessar-
i1y implied from powers expressly granted.”
1cCorkel v. Distriot Trustees, eto. (C.C.4.1938),
121 s. w. {24) £48,

And second that:

*A sochool district is a quasi corporation
of a public nature, and thes trustees ol said
distrioet cannot lawfully expend money belong-
ing thereto except for the purposes authorized
by statute.™ Adams v, Miles ( Com. App.), U5
S. ®. (24) 123.

In deciding whether or not authority to so ec-
ploy attorneys exists the following articles of the FRe-
vised Civil statutes of 1925 (Vernon's Rdition) must be
considered:

"Article 2748, <aid trustees shall Ve a
body politio and corporate in law, and shall be
knowa by and under the title and pame of dis-
trict truatees of district nuxber _ , and coun-
ty of , State of Tezas; and as such may
contract end be contracted with, sus and be sued,
rlead or be impleaded, in any court of this “tate
of proper Jjurisdiotion, and may recelve any gift,
grant, donation or devise made for the use of
the public schools of the digtrict. All reports
and other official papers ghall be headed with
the number of district and name of county.”

mArticle 2749, caild trustees shall have
the managerent and control of the public schools
and public school grounds; and they shall de-
tercine how many echools shall he maintained in
thalr school d&istriot, and at what points they
shall be located; provided, that not more than
one school for white children and one school
fcr colored children shall be established for
each sixteen square miles of territory of major
fraction thercof, within such dictriet; and they
shall determine when the achools shall be opened
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and when cloased. They shall heve the power to
enploy and dismias teachers; but in case of d&is-
missal, teachers shall have the right of appeal
to the county and State superintendents. They
shall contract with teachers and manage and
supervise the schools, subject to the rules and
regulations of the county and State ~=uperinten-
dents; they shall approve 2ll claims againat
school funds of their distriot; provided, that -
the trustees, in meaking contracts with teachers,
shall not create & deficlency debt against the
distriot."

"Article 2827, ,l. The State and couanty
available funds shall be used exclusively for
the payzant of teachers' and suparintendents'
galaries, fees for taking the echolastic cen-
sus, and interest on money borrowed on short
time to pay salaries of- teachers and surerin-
tendents, when these salariee become due be-
fores Ahe school funds for the current yoar be-
come avallable; provided that no loans for the
purpose of payment of teachers shall be paid
out of funds other than those for the then cur-
rent yesar,

*2. Local school funds from distriot taxes,
tuition fees of pupils not entitled to free tul-
tion and other leocal sources may be used for
the purposes enumerated for State and county
funds and for purchasing appliances and supplies,
for the payutsnt of insurance premiums, janitors
and other employes, for buying school sites, buy-
ing, building ané repairing and renting school
housges, and for other purposes necegsary in the
conduct of the public schools to bLe deterxined
by the Board of Trustees, the accounts and vouoh-
ers 19r county districts to be approved by the
county superintendent; provided, that when the
State available sohool fund in any city or dis-
triet {8 sufficiant to maintain the schools
thereof in any year for at least eight wmoanths,
and leave a surplus, such surplus may dbe expend-
ed for the purposes mentionsd herein,

L L]
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It i8 quite apparent that the legislature has
glven no express authority to ocnsolidated aommon school
distrioct trusteces to employ ocounsel to represent thec and
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provide for their payment with sohocl funds in litigation
of any nature, and Artlole 2827 has circumscrided thelir
authority to spend schodl funda. JIs the power necessarlly
implied from powers which are expressly granted?

As stated in 37 Tex. Juris at page 945:

"Even in the absence of power expreasly con-
ferred, trustess may employ attorneys to inatitute
and prosecute actiona in their behalf as & neo-
essary incident oOf their powers to contract, to
sue and manage and countivl the sohool affairs
and interests. Likewise they may pay such attor-
ney a reasonable compensation out of the special
maintenance fund in the management and control
of the trustees.”

An exsmple of this rule is the case of Arrington
v. Jones (C. C. A.) 191 5. W. 361, one of many of its kiné
holding that scho2l trustees may employ an attorney *“to
represent them in legal proceedings respecting school af-
fairs.” Sees also Harding et al v. Raymondville lIndependent
School Distriot (C.C.A. 1932}, 81 S. ¥W. (28) 826; Stewart
v. Newton Irndependent School District (Civ. App. 1939), 134
S. %. (24) 429. The representation in such instances, how-
evar is of the school trustees as & body corporate, and in
no instance have ve found authority for the proposition that
school funds may be used to pay attorney's feses incurred in
4 personal suit against the trustess to oust them Irom office.

Indeed, the rule allowing the school truastees to
enploy attorreys and compensate them out of the publie scheol
funds is limited to matters involving school affairs wherein
the interests of the Szkool are involved, Denmaa v. Tebaster,
139 Cal. 452, 73 Yac. 139; Eyrne v, Covington Ward of rduca-
tion, 140 Ky. 531, 131 8. ®. 260; Templin v. Fremont District,
36 Jowa 411; Cklahoxa City Board of Edueation v, Thaurman, 121
Okla, 108, 247 Fac. 996; ¥oEinnon v. State, 70 Fla,., 561, 70
So, 587, Vialzer et 2l v. Talter et al (C.C.&. 1922), 241 2, v.
§24; Graves & Houtchens v. Diemond Rill Indl <chool District
(C.Cur. 1922), 243 . Ww. 638,

As stated in Vol. 24 of Ruling Case lav at page
5971

"The question has frequently arisen as to
the propriety of the axpenditure of school funds
in counael feea. BJroadly speaking a sohool dis-
triot having the power to sus and bs sued pay

a81’
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employ an attorney if the emrployment is neces-
gary ror the protection of the public interests
committed to it. The pover to employ includes
the rcwer to compersate, But the power to em-
ploy counsel exists only where a public interest
is concerned which the board is cherged by law
with the duty to protect, and of course school
funds cannot bo used to pay costa or counsel
fees in actions brought ostensidly in relation
thereto, but in reality for the benefit of pri-
vate porsons. The question usyally arises and
is most difficult to determine where statutes
exist providing that some legal official shall
act a3 counsel for the board. If the statute
requires such officer to:appear for the district,
it canpot employ another 4dn his place, if he i3
eble and willing to act, though it may, in a
prover czue, omploy an assistant counsel; and

a statute pernitting tho employment of specisl
counsel vhen necessary is constitutional. These
declsions depend largely on the loucal statutes,
ard are rzequently of little value as authority
beyond the rarticular jurisdiotion. ‘here a
school district is expressly eauthorized to em-
ploy counsel for certain purposes its authority
will be limited stiiotly to the powers granted.™

In Tenman v. Webster, supra, it was held that the
power of the school board to esxploy counsel exists only
where a public interest is concermsd which the board is
charged by law with the éuty to protect, and that the school
board had no suthority to employ counsel in an election con-

gest to determine who wsre the de ]uro memberas of the school
oard, -

In Byrne and Read v, Bo=rd of Xduocation of the
City of Covington, supra, the question was as tc the right
of 8ix members of the board of education of Cevington to
exploy an attorney to sus to compel the other alx members
to meet with the former, 80 as to proceed with the business
before the board. The court held that an attorney could
not be empleoyed for such purposes and sald:

"The board of educatlon is a body corporate.
It i1s an agencey of governcent, Its capaclity to
contraot is circumscribed. It can contraot only
in behalf of the comzon school interesta of the
oity in any event. It was not competent for it
to have contracted To pay the counsel fees ln-
curred by its lndividual fiembers in a matter
vwholly among thecselves., 11 Lhe case had been
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a contest between two of the litipuants as to
whioh was entitled to the ollice ol mezber of
the btoard, It would in a sense hove lnvolved

a matter alffecting the schools of Lhe c¢ity. =0
doas. the action In question. But 1t alleots
the sohool Interests only as an inoldent. The
action wag versonal as to 1lts partles. Auy cit-
J2en and pattron of the school might as well
have maintained it. But the test of the lla-
bility of the boerd of education on the con-
tract 1s not whether the putlic body was bene-
fited by it. It is never allowed that the
etate, or any of its constituent arus of gov-
erntent, though expressly:-permitted to make
contracts and be sued upon them, may become
l1iable on implied assumpsit. fublic corpor-
ate bodies must not only act in a catter with-
in their jurisdictien, but in the manner ex-
pressly authorized by law, or they cannot bind
the public as for debt. "o the board of educa-
tion #lone could contract a debt against it-
self as a pudblic corporation. Neither a zinor-
ity of the board acting together, or whatsoever
nuwber acting independently and personally,
could fo. so. MNor, in such instances, does

the question of benefit or advantage derived
by the public affeot the question of the pub-
licts 1iebility., It pust be renemberasd that
the pablic io its quality of soverelgn is never
liable at all as for debt, unless it expressly
permits. And when it perzits such liability
it zust contract, not only for thre matter, but
only in the manner expressly authorized.”
{(Underascoring ours) .

The c&se of ~mith v. {ittsturgh ~chool Tistrict,
70 Fa. “uper., 184, is directly in point. 1In that case the
school board ewployed attorneys to represent them in an
agtion instituted to restrain them from representing the
school in certaln matters since an act of the Legislature
(which the defendants alleged to be unconstitutional) ter-
ginated their offices during the year. Tlaintiffs in the
.presdent oase wore their attorneys in the previous action
which they lost; and the present action was instituted to
recover attorneys' fees. The court said:

"The holder of an office has an undisgputed
right to contest the validity of legislation
which ousts him. 7That is ypersonal to himself,
The wlll of the public is voiced by the legiela-
ture, and he who raises the contest asrtuwies the

483
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burden of establishing his right, and the bur-
den of costs, expenses, atc., are inclident to
that contest. He has no vested risht to an of~
Tice created by the logisiature, azd lndependent-
Ty of the lagislative wi1]l], the public has no
interoat 1n contipuing these npartioular persons
as directors of thia sub-school district.

L4
« & o

"The ©ld board of directors of the sud-
sohool distriot had no power to make theze deo-
fendants liable for professional services in
suoh & contest, The directors were exercising
powers delegated to them by law, and only in
the exercise of such povers, acting exclusive-
1y in their official capacities as the imrmed-

~jate representatives of the public and purely
and in behsalf, oould they bind the pudlie. .
e «" (Underscoring ours)

¥o bslidve that this {8 the law in Texes and
opiniona of previous administrations of this departuent
are in accord with this view. <Sfee orinton dated October

11, 1937, to Eonorabdble A. A, Miller, County Attorney, New-
toa County.

In v%alker et al v, %altsr et al, {C.C.A. 1822)
241 3, W. 524, a sult was filed to romove certain trustees
of an lrderendent school district from office, plaintirs
alleging various aots of officlal aisconduct and incom-
petency. ‘The pstition also prayed for a texporary injunc-
tion enjoining defendants from spending any money or funds
belonging to the school district to defend the cause. The
Court of Civil Apreals although reforming in part the
Judgment below continued the temporary injunction to proe-
hibit the paying out of school fupnds for any of the expenses
of 1itigation.

For a case similar in pripciple restraining com-
mon school district trustees from spending public funds
which expenditures would benefit the trustees personally,
gee parton v. Viekery, {(C. C. A. 1918) 189 -, . 11i03.

The case of Craves & Houtchens v. Tiamond Hill
Ind. School Listriet, (C. C. A, 1528) 24 =, 7, 638, in-
volved the application of prinoiples of law similar to those
involved in the instant osse, 1In that cass the trustees of
the independsnt #sohool distriat had entered intc a contract
with 2 firm of atterneys for the purpose of having then de-
feat cartain bills pending in the Legislature. The court
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held that the contract was ultra vires, opposed to public
rolicy and vold, 1In the course of the opinion Chief Justice
Conner stated the rule as follows:

*thile it is doubtless true that there is
power in a board of trustees of an indspendent
school d4istiict to employ counsel-and pay out
of the public funds of the diastriot a reason-
able fee in cases where the interests of the
district rogﬁlre agsertion or defenss 1n Cthe
courts o ® county, we ilnd no authority, after
careful search, either expressed or implied in
the statutes of this state, to eaploy counsel and
expend tre public rfunds of thes district in the
attexpt to secures or defeat legislation.”
{Underscoring ours)

Consequently, it is the opinion of this depart-
ment and you are respectfully advised that school funds of
the consolidated common school district in question may not
be used to pay attorney's feesa incurred by certain members
of a previous board of trustees in the defense of a quo
wvarranto suit brought againat them.

Ycurs vary truly
ATTORNET GEITERAL OF TEXAS

¥alter F. Kooh
Asslstant

RST ASZICTART
ATTORNEY GENERATL

BY Q.

JIDS Ly Janes D, Smdllen
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