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county Attorney
Erewster County . .
Alpinﬂ, Tm:’ ’ /’I --.

Tear Sir:

opinion No. /d‘mz\

Re_- Is the<pa v of expenses

"¥1ll you kindly advise me if this expendli-
“ture is & legal one?

"Furthar'. if this 4is an Jllegel sxpenditurs,
can a tax paylng citizen sus the various mexbers
of the Court and thelr bvondsmen to compel return
of the money to the County treasury, or must the
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Fonorable A. Y, Turney, rFage 2

suit be brought by tha County or Pistrict Attor-
nay T

- This department has repaatedly held, that: in the
absence of a valld statute, the commissioners' court has no

authority to allow any sums of money to its mcmhers for
el’.penses -

we quoté rrom.Tei. Jur. Vol. 11, vagss 563-4-5,
es follows:

*Counties, being component parts of the
state, have no powers or dutles esxcept those
which are clearly set forth &nd defined in the
constituilm and statutes. Ths statutes have
clearly deflined the powers, prescribed the
duties, and imposed the liabilities of thse
comnissioners' courts, the medium through which
the differeat counties act, and from these stat-

utes must come all the anthority Vesteﬂ in the _
countles. . . .

rCoxmissionsrst courts are courts of lim-
ited jurisdiction, in that their authority ex-
 tends only to matters partaining to the general
wslfare of theizr respeotive counties and that
8ald powsrs are only those expressly or implied-

1y conferred upon them by law, - that is, vy
the constitution and statutes of the state.”

' Brewster County operates under the general road
law of this State, and we kave been unable to find any
gtatutory attthority which would allow ths Commissiorners

of' BErewzter County any expenses for the above mentioned
trip.

" In answer to your £irst questlion, you ares Tespect-
fully advised that it i3z the opinion of tkis departxent the

above mentioned expenditure 1s not authorized by law and is,
therefore, illegal. -

With reference to your secord questioen, we raspeeb—'

fully dirsct your attention to Articles 1578, 1579, 1710,

1928, and 2340, Vernon's Annotated Civil statutes, which
rzal as follaws

mATt. 1.:73. Any note, bond, bill, eontract,
covenant, agreement or writing, made or to be
rade, whereby any person 1s or shall be bound

o
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to any county, or to the court or coammission-

ers of aay county, or to any other person or
persons, 1an whatever form, for the payment of )
any debt or duty or the psrformance of any matter
or thing to the use of any county, shall be valid
.and effectual to vest in said county any righat,
interest and action whieh would be vested in any
person if any such contract had been made direct-
ly with him.» .

"Art. 1579. Sults may be begun and prose-
cuted on such notes, bonds, bills, contracts,
coverants, agreements, and writings, in the
nams of such county, or in the name of the per-
son to wham they were made, for the use of the
county, as fully and as effectually as any per-

‘son may or c¢a&n Sue on like linstruments made to
him.» .

*Art. 1710. . The county treasurer shall keep
a troe account of the receipts and expenditures
of all moneys which shall come into his hapnds by
virtue of hig office, and of the debts due to
and from his county; and diresct prosecations ac-
cording to law for the recovery of all debts.

that may be due his eounty, snd suferintend tke
collection thersof.*™ - }

. "Art. 1928. The county Judgs shall, before
entering upon the duties of his office, exscute
& bord payable to the trsasurer of his county to
be approved by the coamissioners court of his
county, in a sum of not less then one thousand
nor more than ten thousand dollars, the amount
to be flxed by the cozmissioners court, condi-
tioned that he will pay over to the person or
officer-entitled to receive it, all moneys that

- may come into his hands as county Judge, and that
he will pay over to his county all moneys illegal-~

- ly paid to him out of county fuands, as voluntary
payrents or otherwise, and that he will not vote
or give his consent to pay out county funds ex-
cept for lawful purposes.®

"Art. 234G. Before entering upon the duties
of their office, the county Jjudge and each conm-
mlssioner shall take the official oath, and shall:
also take a written oath that he will not be di-
rectly or indireotly interested in any contract
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with, or claim againat, the county in which he
resides, except sach warrants as may 1ssue to
hinm ag fees of office. Each commissioper shall
execute a dbond to bé approved by the county judge
in the sum of three thousand dollars, payable to
the county traasurer, conditioned for the faith-

- ful performance of the duties of his office, that
he will pay over to hls county all moneys illegal-
ly paid to hizm out of county funds, as voluntary
paynents or otherwise, and that hs will not vote
or give his consent to pay out county funds - ex-
cept for lawrul purposos.

We quote from the case of Hoffman et al v. Davis
et a1, 100 S. W. (2d) %4, as follows:

-“There:ia preasented for declsion in this
case the quastlon of the right of taxpaylng -
citizens of a county to prosecute a suit in he-‘
half of the county agalinst offlcers and ex-
officera of the county and thelr berdsmen to
recover for the alleged unlawful expenditure
by sich officers of county funds. The question
arose in this mennsr:

" *A. J. Hoffman and othaxr taxpaying citi-
zens of Presidioc cowmnty, cleiming to sct for
themselves, {for other persons similarly situat-
ed, and on behalf of the county, instituted this
action against W. 7. Davis, county judze, and
the four coonty commissioners, together with the
sureties on ‘thelir offlclal bonds. Two of the
commissionars were not in office at the time
this suit was lnstituted, but were at the time
the -alleged illegal acts were coamitted. The
county judge and the other two commissioners were
still holding their respective or'fices. ‘The ob~
-ject of the suit is to recovar the loss waich it
- was alleged the county sustained under two con-
tracts made by the commissioners' court with ref-
erance to some highway constraction in Fresidio

- County. The opinion of the Court of Civil Ap-
peals describes the pleadings in consgiderable de-
tail. Ye do nmot find it necessaary to statehmor&.\
than that they preseat for deelsion ths question
above sat out., The trial court sustained the
Plea in ebatement, ihe general demurrer and cer-
tain speocial axoentions to the petition; and,
plaintiffs declining further to amend, the suit
was abated and dismissed. The Jourt of Civil Ap~
peals affirmed the trial courtts judgment.

o
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"The right of a taxpaying citizen to go

into a court of equity and enjoin pudlic offi-
¢ials from the expenditure of pudlic funds under
an illegal contract is gliven genaral rscognition.
It has received the sanction of this counrt.
looscan v. County of Barrjs, 58 Tex, S511; City -
of Austin v. McCall, 95 Tex. 565, 68 3. X. 791,
Terrdll v;‘Biddleton (Tex. Clv. A;p ) 187 s. %.
387 {error refused 108 Tex. 14, 191 ¢. #. 1138,
193 3. ¥. 139). oOur investigation of the question
has led us to the conclusicn that in a large ma- -
jority of the cases from other jJjurlsdictions it
is held that the right to enjoin cannot de dis-
tingunished in principlé from the right to main-
tain e sult for restoration of money unlawfully
expended, and it is accordingly held that tax-
vaying citizens may institute and prosecute suits
as well in one claas of cases as in the other.

- But our declisions have established a contrary
rule foxr this Jurisdiction.

“wfhe bonds upor which this suit is based
are official bonds of public officers, that of
the county judge having‘been exacuted in accord-

- ance with. artiele 1928 and those of the commis~
sioners in accoxdance with article 2340, R. S,
1925, .Each bond 1s payable to the county treasur-
er of Presldio county and sach exbodlss the stat-
utory condition, amonzg others, *that he will not
vote or give his consent to pay out county funds
excapt for lawful purposes.t The quoted tondi-
tion is the one which it 1ls claixzed has been
breached, and 1iability upon the bonds i3 predi-
cated upon such alleged breach.

"
* @

"Ordinarily the commissionerst! court alone
determines whether litigation shall be instituted
in behalf of the county, but in this instance the
majority of that ccurt are the ones charged with
dereliction of duty, &and it is therefore in no
position to act for the county., In that sltua-
tion, under the foregoing statutes, ths county
treasurer, to whom the bonds are payable, has the
statutory suthority to protect the ccanty's rights
and direct the institution of suits in his name
for the use of the county upon these bonds,. The
question them 1s: %Whers the authority to insti-
tute litigation 4n behalfl ar a county 1s vested
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by statute in a particular body or officer, may
a private cltlizen determine whether such l1itiga-
tion shall be instituted and himself inatitute
and proseeute it?

*In the oase of Loosoan v, County of Harris,
$8 Tex. 511, there was presented for decision ths
question of ths right of a district attorney, when
the commissionsrst court refuses to act, to main-
tain a suit in the name of the county against cer-
tain officials to recover money illegally paid
out. This court, after determining that there
was no statute authorizing the dlstrict attorney
to institate the sult, announced the rale that,
since the right to do 30 was vested in the com-
missioners* court, that right mast be held to be
exclusive.” %e cuote from that opinion: *The com-
missioners® ¢court andoubtedly has the right to
cause suits to de instituted in the name of and
Tor the bepefit of the county, and except where"

a concarrent right to do the same thing, or wherse
an exclusive right in & specified case or cases
is conforred upon some other tribunal or some
other officer of the government, the commission-
ers?! .court nmust. be deexed to be the guasl execu-
tive head of the connty, vested with exclasive
power to determine when a sult shall bde institut-

ed in the nazme of and.for the benefit of the coun-
ty.t

TAs above pointed out, both the commission-
ers* couwrt and the county treasurer are vested
by statute with the right to institute this liti-
gation. Since the former is in no position to
act, the right of the lattar to do @0 is exclu-
sive, unless there 1s conferred upon the county
or district attorney by article 339 the concurring
right —- a guestion which we need not determine,

"In the case.of Lewrigbt v. Bell, 94 Tex.
556, 63 3. W. 623, leave to flle a petition for
mandamnus against the Attorney General cozmanding
him to Ipstitute a suit in the name of the state -
to forfeit the charter of a private corcoration
organized uvnder the laws of the state wag denied.
The decision rests upon the holding that where
by statute the authority to bring a suit in be-
half of the state is vested in, or the duty en-
jolned upon, an official by necessary implication
he 1s thereby vested with the right to exerciss
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digcretion in determining whether or rot the
suit should be ipnstitated, If 8 citizen cannot
by mandanus compel an officer to bring a suit
of this naturs, he cannot bde permittsd to ac-
complish the same purpose by dringing it him-
sslf, -'The statute having vested a dlsoretion
in a8 named officilal, it muat be held to bs ex-
c¢lusive.. In this particular case it is certain
that a determination of the questlon of whether
it would be advisabls from the standpoint of
the county to prosecuts this action involves the
exercise of sound discretion. Since the deci-
slon in the case of Sluder v. City of 3an Antonio
(Tex. Com. App.T7 2 8. ¥W. (2d) 841, it may be said
~ to be the settled rule in this state that, al-
"though a contract made by a county may bha illegal,
st1ll the county must account for the benefits
which 1t derives thereundex. The officer author-
1zed to prosecute this suilt might arrive at the
conolusion, after an ipvestigation of all the
facts;, that, allowlng for the beneflts received,
a substaantial recovery for the county would not
result from the litigation. ITf not, manifestly
the suit should not be proseeunted, and citizens,

as such, should not be ‘permitted o determine that
it should be. :

#4 further reason for denying plaintiffs in
error the right to maintain this sult lies in the
fact that they have no private interest in the
subjeot-matter. %hen a taxpayer brings an ac-
tion to restrain the 1llegal expernditure by the
comnissionarst ecoart of tax money ha sues for
himself, and it is held that his interest in the
subject-matter i3 sufficisnt to support the action;
but when iths morey hz2s already beean spent, an 80~
tion for 1ts recovery is for ths county. The cause
of action belongs to it alons. Our courts do not
recognize the right of one to bring & lawsuit for
another merely becanse he might derive some 1ndi-

- rect benefit therefrom, A taxpayer would be bene-
Tited through the collectlon by the county of
delinguent taxes owing by other propexriy owners,
but hils interest i3 not of a nature to authorlze
him to prosecute tax suits,

*"In the cese of Lewright v. lLove, Comptroller,
95. Tex. 157, 65 S. Y. 1089, a taxpaylng citizen
was denied leave to file a petition fur a writ of
mandamus against the compircllexr to compel him to
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inatitute a suit to recover taxes alleged to
be dus the atate. One ground of that decision
wos that the relator had no private interest
in the subject-matter suthorizing him to main-
taln the litigation. The opinion takes notlice
of conirary holdings by courts of other juria-

dietions, but declines to follow them.

*In the case of Stavens v. Cempbell, 26
Tex. Civ. App. 213, 63 8. W. 181, opinion by
the late Justice GLill of the Galveston court,
ong of the state’s adblest jurists, the ques-
tion of the right of an individual taxpayer
of acounty to institute a suit on behalf of
the county to recover money 1lllegally paid to
a county officer was sguarely pressnted and
it waz held that he had no such intereat as
would entitle him to meintaln the action.

*In Harrell v. Lynch, 68 Tex., 1486, 1t
was held that, although the property rights
of voters might be affeoted by the removal aof
the county seat, atill they have no such per-
sonal interest in its location as to entitles
them to enjoin its ramoval. The opinion cloges
with this observation: 'If a wrong has been
done, the usurpatioan of the power to preascribe
a remedy would be a still greater wrong.'"

In view of the foregoing authorities you are
respectfully advised that it is the opinion of this de-
partment that a taxpaylng citizen has no ri-ht or author-
ity to dbring sult to recover fiands 1llegally expended by
the commissioners' court. As above stated, ordinarily the
commissioners® court alone determines whetber 1lltigation
shall be ifnstituted in behalf of the county, dut in thls
instance the majority of the court are the ones charged
with dereliction of duty, and it is therefore in no poal-
tion to act for the county. In that sltuatlon, under the
foregoing statutes, the ecunty treasurer, to whom the bonds
ars peyable, has the statutory authority to protect the
county’sa rights and direct the inatitution of suits in his
nsine for the use of the county upon the bopds of the coun-
ty Jjudge and the county commlissioners.

Under the above mentioned statutes, both the com-
missioners’ court and the county treasursr are vested with

the right to institute a suit in the above mentioned matter.

However, the commissioners' sourt is in no position to aetl
and 1t is the duty of the eounty treasurer to do szo. After

262
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carefully considering Article 339, Vernon's innotated CiviX
statutes, and the casea cited thsreundsr, we axre of the -
opinion that the county attorney and/or ths &istrict attor-
gey 13 not authorized to institute a sult as above mentioned,
except In the name of the county treasurer ror the benefit of
the county upon the bonds of the county comamlssionsrs and the
county Judge.

Trusting that the foregolng fully answers your in-~
quiry, we are

Yours verj truly
ATTOREEY CENERAL OF TEXAS
WJ
By .
_ Ardell ¥Williams
- . . Asslatant
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