OFFICE OF TH-E ATTORNEY GENERAL OF TEXAS
AUSTIN

C. MANE.
yAt

Honorable George H. Sheppard
Comptroller of Public Accounts
Austin, Texas s
Deer Sir: Opinion No, 0-211§ \

. Ret Expenses chargeable against

motor f tax refund fee
appropfiation-for\eaforce-
ment of the Act.

Rr letter of. ch\22,
% departuent,

¥e are in receipt of
1940, requesting the opinion g
letter reads in part as fol

r Segsions of the Fortye~

- » Whioh saigay
all /e set mside for

proyided for herein, and
gdme 1s hereby appropriated
such purpose.t!

"In the administration and enforcement
of the refund motor fuel laws the Comptreoller
tinds it necessary, in his discoretion, to
vigorously prosscute certain sults, usually
in cooperation with the Distriet Attorney.
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Honoreble George H. Sheppard, Page 2

In one particular cese, the Comptroller,
within his discretion, finds it necessary
to incur the expsenses of a photographer
to take plotures of a certein scene,
which pictures are to be used in evi-
dence in the prosecution of the ocase.

The photographer himself will be used

as a witness, The Comptrollery finds it
necessary also to pay the fees of a
physiclan to exacine a certain defendant
which physioclian will be used in the triai
of the case,

"Is the Coxptroller authorized to
incur such expenses against this appro-
priation?

*Would there be any difference in
inourring this expense befcore or after
indictment?"

We ruled in opinion Ho. 0-1258 that the above
quoted provision constitutes an appropriation to the Comp-
troller for the purpases therein authorized and ia avail-
2ble for th< bilennium,

Acts 1933, p. 75, ch. 44 as amended 1935, 44th
Leg., p. 558, ch. 240 (Article 7065a, Vernon's Texas
Civil Statutes) imposes an occupation or exeise tax upon
motor fuel, ths tax to accrue upon the first sale in
Texas. Detailed provisions are made for reports, inspec-
tions, investigntions and the collection of the tax, and
imposes the prineipel duties in ¢onnection with the col-
lection of the tex and the administration and enforcement
of the Act upon the Comptroller of Public Aceounts, Ve
shall not enumereate these various provisions in detail,

Sections 13, 7 and 12 of the above enactments
were amended by Aots 1939, 5. BE. No. 179, p. 507, the
guotation in your letter belng taken from ameaded Seetion
13. That seotion provides for refund of the motor fuel
tax paid by llcensed distributors when the motor fuel
upon which the tax was paid is devoted to certaln uses;
the provision being in the neture of an exemption. 1In
order to safeguard ageinst sbuses and to facllitate the
snforceasat of the Act, distributors desiring to secure
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the authorized refund must first secure a license from
the Couptroller, file an oath, and furnlsh certain in-
formation. The Act makes it a misdemeanor to sell motor
fuel upon which & refund may be authorized, or is ¢lain-
ed, witbhout first having obtained a license., Detailed
provision is made for meking &nd keeping records, in-~
voices, claims, ete,, subject to the arsproval and in-
spection of the Coaptroller and a license may be revoked
for violation of the provisions of the Act, Various
forms are to be prescribed end furnished by the Comp-
troller. Sections 13 (g) and (hj direct the payment of
the texes gollected into the State Treasury and appro-
priate a specified amocunt for making refunds. Ths last
mentioned subsection suthorizes the dedugtion of the
$1.00 filing »Tee wiich is appropriated to the use of
the Coaptroller "in the sdministiretion and enforoement™
of the Act and in furnishing the form of involce of
exexzption,

Section 15 of the Aet of 1935 makes it a felony,
to violste various provisions of the Act, or to refuse to
perait inspection of products and premises, or to "wilful-
ly forge or felsify any invoice of exaunption™ or "wilfully
and knowingly make any fhlse statement in any claim for
refund made or filed as 1o any material feat required to
be given." Venue, for prosecutions under this section is
placed in Travis County or the county in which the viola-
tion occurs. '

It is clear frox & consideration of the motor
fuel tax law as & whole that the primary duty of edamin-
istering and enforoing the ect is imposed upon the Comp~
troller. The Legislature has attempted to strengthen the
refund provisions of the law, to lnsure adequate means
anéd methods for the prevention end prosecution of un-
authorized refunds, and to promote a more effective en-
forocexment and prevent abuses. The nature of the duties
imposed upon the Comptroller require & vigilant inveati-
gation and examination of the recorda, premises and com-
mercial activities of those engaged in the production,
sele and use of motor fuel, to determine whether viola-
tions have occurred, znd to prevent viclaetions of the re-
fund provisions of the law as well as its other terms.
An efficient enforcexent of the motor fuel law would re-
quire the gathsring and preservation of evifence 1n suoh
form that 1t might be properly and effectively presented
in the trial of cases or prosecutions arising under the
Act, Evidently the Legislature contemplated that the
Comptroller should vigorcusly prosecute such suits as
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mizht be proper or necessery, and that he shculd cooperate
with the distriot or prosecuting atiorney and furnanish
such data or evidence as xlight be at his disrosel to in-
sure a succeseful prosecution of violationa,

This departxzent had before it a2 related question
in a Conference Dginion, dated September 27, 1921, ad-
dressed to Honorabls Lon A. Smith, Book 56, p. 8.

In that opinion the Logisleture had made an ap-
propriation to the Live Stock Sanitery Commissiom, “faor
the enforcement of all laws coming under the supervision
Bf the Live Stock Sanitary Commiseion, and all expenses
‘ineident thereto." The Commission had employed an attor-
ney to be pald out of this appropriation and the Comp-
‘troller had refused to issue a warrant for the elaim.
This department's ruling was in the following languaget

"« « « ¥e do not thinxg the Legilslature
intended by meking tkis appropriation that
the Live Sto¢k Sanitary Commission should
employ or appoint a lawyer tc trevel over
the State of Texas for the purpose of asaist-
ing county attorneys in the prosscution of
those charged with violations of the Live
Stock Sanitary Laws., The appropriation is
not one neg¢essarily for that purpoge. This
appropriation may be used for the purpose
of conduoting investigations, in connection
with the prosecution of violatione of the
Live Stock Sanitary Laws and in the payment
of various and necessary {tems of expense
that mey properly be ineurryed on the part
of the Live Stoock Sanitary Commission in
preparing to institute prosecutions.”

Necessarily each case or investigetion will pre-
sant its individuel problems, and require different types
of evidence to be obtained and preserved in such manner
a3 the circumstances may warrant, We ce&n readily under-
-stand, that in some cases, expenses of the nature mention-
ed in your letter may be almost essential to the proper
preparation of cases and theiy prosecution in the enforce-
ment of the refund provisiona e¢f the motor fuel laws,

The provision appropriating money for the eaforce-
ment of the Aect, in our opinion; is not limited to aqn in-
vestigation designed toc bring about the institution
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of a prosecution. Suits or prosecutions may bte ianstituted
at & time when the preparation of the case is incomplste,
or after the comrencement of the action additional data
may come. toe the sttention of the Comptroller, or addition-
al material may become necessary in the light of subse-
cuent develonments. To aseribe tc the Leglslature the
fintention that the sppropriation im question should ocease
to be available once a prosecution 1s instituted, would,
in many instences, practically defeat the purposes of

the appropricetion itself and foster an ineffectual
enforcanent.

It ie cur opinion that the Comptroller, in the
enforcexnent of the motor fuel refund law, is authorized
to ineur expenses of the natuye mentioned in the letter
of reguest, when reasonably necessary ln the enforcement
of such law, including the preparation and prosecution
of oases arising thereunder, snd that sueh expensges are
properly chargesble against the 21,00 refunding filing
fee approoriation contained in Section 1, S. B. No. 179,
Asts 1939, p. 507,

Ye are further of the opinion that such expenses
may be properly incurred notwithstanding the institution
of a sult or prosecution,

Yours very truly
ATTORNEY GENZRAL GI TEIAS

By ' ,Czaon»mnpﬂg.

Co#li)l C. Caimeck
Asgistant
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