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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon. &, B. 2uchanan, Jr.
County Attoraney

Val Verde Couaty

Vsl Rlo, Te xas

Dear Bir: ATPIX; Mr. Bﬂbj_l]_n_ggr{\

Gpinion No, 0=2138
Re: The sallowance by

¥¢ have c.r.mu -
cent date, requestiog v
touching the question mby

*Yhother o pot s Ounty Ann legclly pay

& ¢lalm filed by & perada w ik the Commise
sioners' Colrt as n_ood ty for injuries

son'e sou,

: Son, @ hustefd, et the time
of the Rutduobile éqiilelon resylting in his
doath bo a b3 mpl- re 3 the county snd on

ing of Mxag Courtds on tils quesation:

* . & % 1t hAs long been the law in Texas
that 8 county 1l not liesble In damages for

KO COMMUNRICATION 1S TC PE CONSTRURD AS A DEPARTMENTAL OPINION UNLESE APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT

EOURTT 297 's.-. (PR3, 506, L1lustrates the wifor hold-
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personal injuries sustained d»y one in conse-
guence of the tartious or negligeont acts of
ts asents, servants, end employees, u:leas
sich lieblility be ereated by stutute, eithsr
in exprecs terns or by implication. EEIGIL
v. WICHITA COUNTY, 84 Tex, 38R, 10 S.%, 562,
81 Am. St. Rep. Gﬁéawﬁﬁrﬁﬁ v. TRAVIL CLUNTY,
5 Tex. Cive. App. 528, R4 5, W, 358 CRAULE
v. BAZRI® COUNTY, 18 Tex. Clv, App. 375, 4«4
8.9, 6163 RIIRY v, COLERAN COUNTY (Tex. Civ,
App.) 181 8, ¥, 743; CUREART v. HiRHIB COUNe
™Y {Tex. Clv, App.] 244 8.W. 1105; RARRIS
cCOUNTY v, CERH4ET, 115 Tex. 449, 283 5.¥. 1M,
All thess suthorities sustaln the oounter
proposition advanced by defendent in wrrox
here thst a couaty is not lisble in damsgoes
for peracmal injuries megligonsly infilcted
by the county's agents, servants, and c:glayuol,
ir the absence of a stetuts orsating su
liability in express terma or by impliession®

fee, slsc, the osaes of ~=

BRAISSATRD v, WaBS COUNTY, 1EB, 5.W. (2d) 475;
JONES COUMTY v. HCCKE, 4 8. W. (24) 889 {writ
refused);

ARGLLIKG COUNTY v, BOND, 18 .. (24) 338;
BRAUN v. TRUGTELS, otc., 114 8.W. (E4) 947,
{writs refused)i

11 TiX. JUR., p. 637, 8 92,

Although the full factunl baskground ¢o your
request 1is not given, we know of ao stetute that might
conceivably crecte llthilxty in suoh situsrtion agaizst
¥sl Yerde County, either sxpressly or by neoesssry im-
plicsticn,

The gusation then follows 1f the oommisslone
ers' gourt of Val Verde County may, notw!theatanding,
legally allow amd pay such olaik if it desires to 4o 6o,
Phe various constitutionel provisions beaxriag on thls
propesition are summarized sa follows in the cass of
HORAKD v, FENIERSCY COMTY, 118 5.W. (24) 479, 482,
{writ refused):

%
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m- S- Bc mﬁmm, :r.’ p‘g. 8

*The Cozstitution and statutory provie
alops oach provide for limitetion on the power
and authcrity of counties, and municipsl eu-
thorities of the stute, tu uske greants of
pubtlie poneys and hina{ng sontrecte, Uegtion
61, axrticle & of ocur State Goastitution, in
part daclares: *Thue leglslature ehall bave no
po:er to make any grent or euthorize the mak-
ing of any grast of publie money %0 any imdi-
vidual, assocliation of indlvidusls, sunicipal

other carporations whatsomvert; snd, Id.,

82, 'The loglislature shall have no power
to autlorize any county, ¢lty, towe oy other
politicel corporction or suddivision of the
Etate %o lend 1% credit or to grant pudlie
monsy or thing of value 4in sid of, @ to any
individusl, assoeliation or egrpurutian what-~
soeru{;' And Tfuxther, J&., § B3, dnclares:
The lLegislature ehall have na power to grans,
or to sutharize any county or muniocipal eu-
thority to grant, any extra compsnsstion, fee
or silowance o 8 puablies offloer, agent, servy-
ant or contragtor, sfteyr sarvice hes Reen ren-
dered or a contreot A=z been entered into, and
psrfarnmed in whole or in parsi uor pay, nor
authorize the payment of , aay claim ¢reated
azeinst sny county or suasisipality of the
Stote, under any sgresxsut or scontract, made
without euthority of law.'

*“Slving effect to limitation on the lag-
isletuxre to oconfar power on counties and
mnielipal mithorities, to grant public noneys
to indlividuzis, and to make vontreaots, the
courts of this stsute have uniformly recagnired
thet 8 cozmiselioners® court cannot bind the
county by ordering a clalm to be puld, w:.ioh
iz not mde a churye agalinst the couanty, or
nske & contract nat within the llaite of their
power, The went of sut ority is Jjurisdiction-
sil; its action in »0 dolng bes no concluslve
oribinélng effect, bu%, oz the gontrary, isa
+21d4.*

Aceordingly, tie court in the foregoling case




"~ Civil Statutes, to "audit apd settle all acaounts against
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states the rule to be as follows at page 481 of the
opinion;

** % % Tt is & settled Tule of law in
this state that, where a commissioners' oourt
exceeds its power, attempts to allow and set-
tle acoounts not legally ehargeadle againet
the ecunty, its acts are vold and may be re-
voked at any time, or may be attacked collater-
ally in a sourt of general jurisdietion. JEFY
DAVIS COUNTY v. DAVIS, Tex. Clv. App., 192 B.W,
£91; CaMERQN COUNTY v. FOX, Tex. Com. Appl, 2
S.W, (24) ‘gié AUSTIN BROS. ¥v. PATTON, YTex.
Ci‘i Appq’ 8.“' ggl‘.

Of course, the power of the commissioners' court,
in the language of subdivision 10 of irtiole B381, Revised

the county and &lrect thelir payment™ may be exercised only
88 to olaims legally chargeable sgainst the eounty.,

See, also, the cases of -

HARDY v. LUBBOCEK COUNTY, 8¢ 8.%. (24) 240;

POlK v. Rﬂm. i83'8.¥. 515; .

MOKINNEY v. ROBINBON, 84, Tex., 4968, 19 3.W, 699;
n m. MQ’rpt ‘sa. 189.

In this conmeotion, we call your attention to
Article 1928, Revised Civil Statutes of ‘Texas, which pro-

vides in part:

*The sounty Judge shall, defore eantaring
upon the duties of his office, axecute a bond
payable to the treasurer of hia county to be
approved by the comxmissionsrs' court of his
county, in a sum of not less than One Thousand
nor wore than Ten Thousend Dollars, the amount
to be fixed by the commissioners? sourt, con-
ditioned * » » that he will not vote or give
bis consent to pay out sounty funds exeept far
lawful purposes.”

slso, Article 2340, Revised Civil Statutes of

Texas, which provides in part:
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Eon, 8. B. Huchsaman, Jr., page b

wRefore entering upon the duties of their
office, the county Judge and esach commissioner
shall take the offiolal oath, * & * TFaoh cson-
missioner shall sxacute a bond to be approved
by the sounty judge in the sum of Three Thousand
Dollars, payable to the eounty treasurer, con-
ditioned s » » that he will not vote or give
his oonsent to pay out ocounty funds except for
lawful purposes.™

You are, therefore, respectfully advised that it

- 1s the opinion of this department that ths commissioners?

gourt may not legally pay the oclaim described in your oom-

‘munication,

very truly yours
ATTORNEY GEEERAL OF TEXAS

- ADPROVITY
ZC830b

APPROVED

OPINION
COMMITTEE

BY.
CHAIRMAN



