OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANM
ATYTORNEY GENERAL

Bonorable Homer Garrisoan, Jr., Director
Departasnt of Public Safety )
Austin, Texas i

\
Dear &ir: \ \

requesting the opinion of /thig
stated queation. Your reqgues

yer be given the ogportmity

a dart at s board, and the nuxber
hrt than ia called out rather than
irogedure of pulling numbers fron

nmb s the prizes tor such numbers to be
merchahdsi as certiﬁeatn which are good at vari-~
ous business sstablishmentswithin the oity.

“These operators olals that due to the
fooct that darts or balls are ussd that the ele-
ment of chanoe is resoved and that the game be-
comes one of skill. The only difference between
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this operation and the 0ld bingo game is the
manner in whioh ths winning numbers are select-
ed and the giving of merchandise certificates
rathey than prizes given by the operator.

"Flease advise me whether or not, ian your
opinion, this operation would be a violation
of the gambling statutes of cur State.”

Articles 619, 620 and 621 of the Fenal Code of
Texas read: as follows:

"art., 619. If any person shall directly,
or as egent or eamploye for ancther, or through
any agent or agents, keep or exhibit for the
purpose of gaming, ang policy game, any geming
table, bank, wheel or device of any name or
ducripuon whatever, or any table, bank, wheel
or device for the purpose of gaaing ihiah has
o name, or any slot aachine, any pigeon hole
table, any Jjegny-l{nd tadle, or tadle of any
kind whataoever, regardless of the pame or
whether namad oxr not, he shall be confined in
the penitentiary not less than two nor more
than four years regardless of whether any of
the above mentioned games, tadbles, banks, wheels,
devices or slot machines are licensed dy law or
not. Aay such table, bank, wheel, machine or
device shell be considered as used for gaming,
if money or aaything of valae is bet tilmreon."

"irt. 620. It being intended dy the fore-
ﬁing'articlos to include every apecies of gam-
g device known by the name of teble or bank,
of every kind whatever, this provision shall be
sonstrued to includs any and all games whioh in
coumon language are said to bde pla.ycd dealt,

kept or exhibited.”

"irt. 621. The folleowing games are within
the meaning and intention of the two preceding
articles, viz.: Faro, monte, vingt ot un, rouge
et noir, roulette, A.5.0., chuckaluck, keno and
rondc; but the eaumeration of these games shall
not excludo any other properly within the mean-
ing of the two preseding articles."
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In Opinion No. 0-3668, this department held that
a "bingo" game oOperated under a plan almost i{dentical to
the one desoribed in your letter wherein a player was
poermitted to piteh & ball into a Box and the number the
ball stops on was called by the keeper, was in violation
of the three Articlea of cur Penal Code quoted above. Ug
see no reason tc hold differently when the game is played

hey acssah narvtiainant fhwwinog a damé fntn a hanrd width tha

number hit by asuch dart being e¢alled out by the operator
of the game.

Indeed, a "game" as prohibited by Articles 819,
820, and &2l of the Penal Code, is a trial of skill or
chanoce, between two or more ocontending parties, according
to some rule dy which each one may fail or succeed in the
trial; of =skill, as chess or billiards; of chance, as raf-
fles and simple lotteries; or of chance and skill combined,
ae backgammon, whiast, faro, ete. Stearnes ve. State, 21
Tex. 682; Fanoett v. State, 486 Tex, Cy. Rep. 113, 79 S. ¥.
548. Consequently, even should the game of bingo you de-
scTibe be characterized as a gams of askill rather than
chance, {(and which we do not ceoncede) the same would atill
be a "game™ the keeping of which is prohibited by Article
619 of the Penal Code, See Opinion No. 0-568, copy of whieh
is snolosed.

For another reason we feel that the operation of
the bingo game in gquestion would be in violation of the Penal
lLaws of this State. Section 47 of Artiocls J of the Constitu-
ticn of Texas reads as follows:

"the Legislature shall pass laws prohibit-
ing the establishment of lotteries eand gift
enterprizes in this state, as well-as the sale
of tickets in lotteries, gift enterprizes, or
oter evagions involving the lottery principle,
established or existiag, in other ststes.”

Pursuant to such command the Leglalature emasted
Article 654 of the Penal Code, whioh reads as follows:

*Jf any person shall establish a lotiery
or dispose of any estate, real or personal,

" by lottery, he shall be fined not leas then
one hundred nor more than one thousand dol-
lars; or if any perscn shall sell, offer for
gals or kxeep for aale amy ticket or part tio-
ket in any lottery, he shall de fined not
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less than ten nor more than fifty dollars."

_ In the case of City of wWink v. Griffith Asmsusement
Company, 100 S. w. {2d) 695 {Tex. Sup. Ct.), ths court said:

"The atate pfenal code does not define
&8 lottery, but our coourts have interpreted it
in accordance with pudblic usage, to mean a
s8cheme or plan whioch provides for digtribaution
of prizes by chance among those who have paid
or agreed to pay a consideration for the right
to participate therein. 28 Tex. Jar. p. 409,
sec. 2, and case¢s oited in the notes.”

In the case of Griffith Anwsement Co. v. dorgan,
98 S. W, (2d) 844, it was held thar the elements essential
to constitute u lottery are (1) a prize in money or thing
of value; {(2) distribution by chanos, and (3) payment, either
direct.y or indirectly of a valuable ccnsiderstion for the
chanes to win the prize. See also City of wink v. Griffith
Amusepent Co., supra; Featherstone v. Indzpendent Serviee
Station Ass'n., )0 S. &, (24} 1B4; Peak v. U. 5., 61 Fed. (24)
973; Grant v. State, 112 3. W. 10868; and also State v. Randal,
4] Tex. 296, and Holman v. State, 47 3. W, 830, wherein it
was held that any scheme for the distribution of prizes by
chanee iz a lottery.

In the Instance of the “bingo" game in question g
consideratior is paid by the patren for the right to partidipate
in the game, and if he is so fortunate as tc win he receives a
‘merchandise cartificate or a prize. Thersfore we take it the
only question in your mind as to whether or not the operation
of such a game is in violation of the lottery laws of this State,
is whether or not the element of chanca sexists. #e hold that

it does.

%hile the s8kill of an {mdividual patron might de ex-
ercised when it comes hls tarn to throw the dart into the board
or toss the ball into the alot, how can it be maintained that
the entire game sonstitutes one of skill rather than of e¢hance
when the sucoess of the iadividual patron in winning depends
not only upon his own skill but aldc upon the skill or inaptitude
of his fellow patronay We cannot delieve that a patron because
of his skill hus any better chance of winning under suach a schene
than he would have in playing a slot machine, In Pendeargast v.
State, 41 Tex. Cr. R. 358, 57 3. W. 851, the latter device was

helé to conetitute a lottery.
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Consequently, we hold and you are respectfully
- advised that the operation of a game of "bingo™ under the
plan desoribed in your letter would, in addition to being
in violation of articles 619, 620, and 621 of the Penal
Code of this State, be in violation of article 654 of our
Penal Code relating to the eatablishment of lotteries.
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