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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hon. Yarion MoGee
County Auditor
Hays County

San ¥arcos, Texas

Dear 8ir: (//‘
Opinion No. 0-2140  \

Re: Commissicnerg! couxt
bhave authority T warrants
drawn on pé ent impravemeit

fund for improvem
Pﬂ.rk .

This will aoknowleds )
March 86, 1940, in which yg ¥k an ofinion of this depart-

ninety-nine years
lesz than one
posee.  The county
8 title to this land. The

sunty now levies a sixteen ceat permen-
taxz as authorired by Article 2352,
The Commissiconers Court of Hays
contemplating the expenditure of funds

on % ! rv~amen of the park mentioned abho¥® out
: : merovamegé fund oolgeute& in com~

giiane th Article R352 and Ssotion 9 of Article

8 of the Constitution., As County Auditor of Hays
County, mey I legally approve warrants authorized by
the Commissioners Court to be drawn on said permansnt
improvement fund in payment of 1mprovomsnts on saild
gounty park?"”

. NO CoMMULZ A TION IS TO BE CONSTRUED AS A DEPARYMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Artiole 8078, and Seotionm 1 and 2 of Article
808le, of the Revised Civil 3tatutes of Texes are pertinent
to the lnstant inquiry. They are:

Art, 6078, "Eauch commissioners court is
sauthorized to levy and ¢ollect a tax not to ex-
osed five cents on esch $100 of assessed valua-
tion of the county fcr the purschese snd improve-
ment of lands for use as ccounty parks whioh
shall coneéist of not wore than one hundred aares,
and shall not exceed more than four in any one
county. ¥o suoh tax shall be levied snd colleot-
ed until the proposition is submitted to and rati-
fied by the property tax-paylng voters of the
county at a general or speclal election oalled
for that purpose, provided, a two-thirds majority
of the property taxpaying voters of such county,
8t an election held for such purpose ghall deter-
‘mine dn favor of said tax. If said court deaires
to establish two or more of such county parks
they shall locste them in widely sepasrated por-
tions of the county. Seid ecurt shall have full power
and control over any and all such parks and may levy y
&nd collect an amnual tex sufficlent in their jJudg-
ment to properly maintain sueh parks end build and
conatruot pavilions snd suoch other buildings as they
mey deem necessary, ley ocut andé open driveways and walks,
pave the seme Or any part thereof, set outl trees and
shrubbery, construct ditches or lakes, and make sueh
other imyrovements as they may deem proper. Such
parks shall remain open for the free use of the pub-~
lic under suoh reasonable rules and regulations as
said court may presoribe.

' Art. 808le., Sec, 1. "That any county or any
incorporated eity of this State, either indepandent-
1y or in cooperation with sach other, or with the
Texss State Parks Board, may acquire by gift or
purchase or by condemnation proceedings, lands to
be used for public parks and playgrounds, suoh lands
to be situated in any locality in this State and in
any sized traots desemed sultsble by the governing
body of the c¢ity or ocouamty acquiring same; provided,
however, that lands to be acguired hy any sueh eity
or county for said purposes may be, in the dlscretion
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of the coverning body thereof, situated within

the State, either within or without the boundary
1imits of guch c¢ity, but within the houndary
1imits of seid county and within the limits of
said county whereln said elty lies or is situat-

ed.

*Sec, £, Te peay for landes for park purposes,
an incorporeted city end/or sounty may issue donds,
and ray levy & tax not exceeding Ten {10) Cents
on the Cne Hundred Dollars {$100) valuetion of
texable property in such oity and/or county to
pey the interest and provide a sinking fund to
retire such bonds, the issuenee of suseh bonds,
and the cocllection of texes in payment thereof
to be in acoordance with the provisions of Chap-
ter 1, Title E2, Revised ¢ivil Statutes of 108§,
governing the lssuence of bonds by eities, towas,
and/or counties in this State; this Section shall
be construed to authorize the levying of eaid
tax not exceeding Ten (10} Cents on the One Hun~
dred Dollars {8100) of vsluetion notwithstanding
the provisions of Article 8080 of the Revised
Civil Statutes or 1925." '

We quote from Texas Jurisprudence, Vol., 11, page

&8 rollows:

“The Constitution preseriheg the maxiwum-
rete of taxes for general purposes, for roeads
and bdridges, for Juries, and for permanent im-~
proverents, respeoctively. The monies arising
from texes levied and c¢ollected for each of the
enumerated purposes are oonstitutional funds;
and the gommissioners' sourt hag no power to
transfer money from one fund to ancther or to
expend, for one purpoge, tax money raised cobsten-
sibly for another purpose,

*the immediaste purrose of the provision 1is
to limit the amount of taxes thet may be raised
for these several purposes, respectively; but it
i alsoc designed to inhibit excessive expenditures
for any such purpose, and to regquire that any and
all monies raised by, taxabion for any purpose
shall be applied to that partiocular purpose and
to no other."
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- The ahove quotation from Texas Jurisprudence is
supported by the cases of Commissioners' Court of Henderson
County vs. Burke, 262 3SW 943 Ault vs, Hill County, 118 SW
359; Section 9, Article B of the State Constitution; and
Carrcll vs, Williams, 202 SW 504.

It i5 a well settled principle of law that a county
and its commisaioners' court has no powers or duties exoept
those which are clearly set forth and defined in the Consti-
tution end pertinent statutes. Hill County ve. Hemilton,

273 SW 298; Edwards County vs, Jennings, 33 SW 583, and cases
therein cited toc numerous for vepetition herein.

The above quoted statutes provide the manner and
method by which counties may establish and finanos county
parks, either independently or in cooperation with the citles.
It is a well recognized prinoiple of lew that whare the
Tegislature prescrides a definite, certain snd: fixed method
of procedure for a city or county to follow in the exsoution
of its governmental functions other methods are dy implication
of %sw excluded. Foater vs, City of Waoo, BS55 8¥W 1104 (Sup.
Cto L ]

1t is, therefors, our considered opinion that a
commissioners*® eourt does not have suthority %o mseke expendi-
tures from the permansnt improvemsnt fund for the purpose of
improving county parks, in the abaence of s compliance with
one of the above guoted articles. Sinee neither of these
statutes were complied with, it nsturslly follows thet you
cannot legally approve the warrente authorired by the com-
migsionerst court tc be drewn on 2eid permanent improvement
fund in payment of the costs of the econtempleted Improvements.

Yery truly yours

ATTORKEY CENERAL CF TEXAS
By 4( ﬁf Z '
‘ Lloyd Armstrong

agsistent
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