OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Tom L, Hartley
Crinminal Distriot Attorney
Hicalgo County

Idinburg, Texas

Dear sirs Opinfon No, ©
Rey When sult gm

y aintqined
for .*39 dalinquln' X

the 1830 taxes
balfora Havemcar 30,

; g ths son, on or artar the
. o&« delinguant on February 1, 19407

dgmont 15 taken in a deliniuent

34t %o the rovisiocns of Artiocls
Zloh Julgesnt does not ineluds
$39, whioh under ths provisions of
036 became Gelinqusnt on February 1,
1940, doas the purchaser of the propsrty ay
foreclosure sals take the same fTee and clsar
of all lisns and olalcs for taxes against the
property for the year 1939%

UNICATION [6 TQ BE CONSTRUELD AS A DEPARTMENTAL OPINION UNLERS APPROVED BY THE ATTORNEY GENERAL OR FIREY ARSISTANT
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"3, If sult ocan bs maintalned on 1939
tazea whioh become delinjuant, if not paid in
full on or before January 31, 1940, oa Febru-
ary 1, 1940, is Lr, Hall entitlad to the same
copuzission with referezce %o sush taxss so aol-
leoctad as on all other daliaguent taxsas?”

3ection b of Article 7336, Vernon's ‘nnotated
Civil Statutes, roads, in part, as followus:

"All poll taxaes and all 24 valores taxes,
unless ons-half () toercof have btsen paid on
or bafore Novembsr thirtieth as hereinadove pro-
vided, ahall dacome dslinjuent 4f not pald prior
to February first of ths yoar neaxt succesding
the yaar for which ths return of the assesscant
rolls of tha county are mmde to the Comptrollar
of Publie Accounts, . "

: Artiocls 7224, Vernon's Aanotated Civil 3tatutes,
reads, {n part, as followss

"During ths month of July eash year, or
as soon thereafter as praoticable, the dol-
lector of %axas in eacgh oounty of titls Stats
shall zall to the tex roll address of each
owner of any lanés or lots situated in the
ccunty a notice showing ths amount of taxesg de-
linguant or past due and unpeid against ald
such lands an¢ lots as shown by the deliagusnt
tax raoord of ithe county on file in the office
of the tax oollector, a dupllcats of whioh shall
also have beon filasd in ths office of the Comp-
trollsr of the 3tate approved by such offlce,
but failure Eglsend or reaaiva auoh -otics shall
be no dofense to & . “Prought For tax®s, Suoh
notice shall also OQaEE a %rIiT7Iosor seription of
the lands and lots appsaring delinqusnt and the
various suma or amounts &us againat. such lands
and lots for 2ach year as they appear to be de-
linquant, according <o such records, ant¢ it sksall
alsc rcoita that ualesa the owner of such lots
‘or lans deseribed tharseln ahall pay to the tax
collaotor the acount of taxes, intersaat, penal-
ties and coats set forth in such notics within
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thirty days from the date of notioe, that the
county or disirizt attorney will institute
suite for the solleoticn of sush nonecys and
for tas forvelosurs of the gsonstitutional lisn
agajinst sush jlands and lota. o 7 (Underscor-
ing gurs)

aArtliele 7528, Varnoa's snnotated Civil siatutas,
reeads, in part, as followsy -

"ihaenever any tares on rsal sastats have
bacome dellauant it shall be ths duty of the
aounty attorney upon tha axpiration of the
tairty days notice provided for in the two pre~-
osding articlas or as socon thersafter as prag-
tigable, to file suit in the name of the 3tats
of Toxas, In the dlstrict ocourt of the county
whare sush real estate ia situated, for the
total amount of %axss, Interest, penally and
cuats that havs reralned unpaid for sll years
slo s the thirty-first cay of Dsoember, 1905,
wit2 intsrust computed thercon to the tinme
Tixed for the trial thersof at the rate of six
por cent per annua, and shall pray for Jjudgmant
for the payount of the several amcunts so speci-
Lled therain and shown %o b2 cue and unpaid by
the delianquent tax raourds of sald scounty; and

"also that suoh iand bs 30ld wvo satisly aald
Judigzment for all taxas, interssat, panalty and
custs, ams. oo guch other reliefl as the Jtate
ey ba enbitlsd to under tLe law and facta, » ™

Undsr the provisions of dection b, articla 7338,
supra, wWhe 195 ad valorem taxes ars now delin-usnt in
thoae lnatances whele one-half (2] of said taxes were not
pald on or before Hovember 50, 1999 and whsre they were
not pald in full on or before Jaonuary 31, 1940,

Artiole 7534, supra, axong other t.in-s, provilaes
that during the zsonth of July or as soon the.cafter as is
practlioable, the eolilector of taxss shall mall to the tax
roll sddress of the delinqsuent tax owner & notice sstting
out the amount of delinquent taxes. This Artiocle further
provides that such notice shall contain & proviasion that,
unless sald dslisguent taxas are palc within 30 daya fronm
the date of ths notice, the county or district attorney will
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ingtitute a suit for the oolloetion of sald taxes, Arti-
¢le 7336, supra, among otosr tiings, provides that the
county atlornsy shall flis sult for all delinguent taxas
Cud <A rsal astats upoa tihe sxplration of the 30 days
noties as jrovided for 1a “xruiols 7524, asupra,

Frior to 1523, it ws held that the giving of
tho ngytica, as provided for in Article 7324, supra, wasg a
prere;uisite to tha asalntz2nancs of a suit by uns state for
the aollection of delin uent ad valorem taxses, Lunt v,
State, 110 Texas 204, 217 S. &, 1034,

Aftsr the decision in the FHunt ease, supra, the
Lagislature in 13235, awenCed Article 7324, supra, by provié-
in;; V..ot "fallurs to sand or receive auch notics shall de
no dsfenss to a auitl brought for taxes™, This acznlment was
construsd in Lindsay v, State {Comu, App) 44 8, W, (24) 935
ané we guote at lenzth from saiéd opliniont

"The plaintiff in srror contends that, dy
tha adove statutory provisiuns, tne ziving of
the prsseribed notloe to tius record ouner ia
rade a oconditicn precsdent %o a foreslosusre
sult; and tzat, singe auen ocudlition pracedent
was not net, the plaa {ia abatezant shuld have
bean sustained, It will bs gbasarved that in xr-
tiela 7324 it 13 providad shat 'fallure o seond
or regelys suoh noties shall s no dafenae to a
ault Lrought for taxos,' As oariginally passed
in the year 1915, the statutse wilgh now consti-
tutes artiols 7334 4id n0% contain this provi-
glons If the sald statute, as 1t =as origilnally
enactad, had remained unanendad, thsrs right have
been some foros to the eonteation mmde by the
plaintiff in error. ¥For 1ln tbe ysar 1320 the
supreme Court nad bafore it the original statute
and hsld that the preseridted nitice was a condl-
tica pregedent to a foreclosure sulit, unt v,
State, 110 Tex, 204, 217 3. #. 1034, However,
after ths &aolaion in that case was Landed doun,
the Leglalature, in the ysar 19&3, 3o amsnded
sald statute as Lo embrase waithin its texrms the
provisicn last guoted, Aota Sesond Called Ses-
sion, 1323, ps 32, 6. 13 It i3 to L2 presumed
that tils azsndoont was wzeds Iln view of the Lolde
ing of the 3uprems Court in the Hunt Case, and
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that ths provision in questloun was incorporated
into s statute for whs purposa of oounzing

T38 lazal effsot of the srovisicn caliing for
astice to rroperty owna2rs, The forezolng con-
sideraticns laava littls doudt taxt ths leziala-
tive iatant was to strip from these laat mentiuned
provisicas (he attributss of a ecndizion ;reoe~
g2nt Lo 4 sult for taxeas,

"It is earnestly contended that the pro-
vislan 4ia ruestion hasg rsfersnce to such de-
fanses 63 o ts the state's cauvse of adtion, and
ast %o tha rigat of the atats to sua. 7Ths pro-
vislon dsoclares that fallure to give the notlos
35111 bs 'no defanae to a suit brousht for taxes,
‘Chis languagze 1s aufficliently ccxprshznaive to
exglude frox ths reoord owner any plaa looking
%0 the dafeat of a tax sult, on aococount of a
fallurs of the tax collactor %o perform his duty
ag the statut?d presoribtas; and such exclusion in-
Tlics that tha presoerided astics shculd no ionzar
oconstituts a ¢ondltion prseaedent to a =sult for
-baxag. Tiis implloatir acquirss additiconal
atreangth from the presumsd faot that the lLegisla-
ture had 1a xind ths boléiaz of ths Supreoas Sourt
in the Hunt Case, Basides, as the statite siozd
when the Legislature caze %o awerdéd it in 13335, it
¢id not =san that tks omiasion of tae tax colleg-
tor to perform his duty, with raspect to sald
notice, was Lo conatituls a dofenss to the glute's
cauge of aclicn againat the mroperty owmoer, Iarne
nill v, State, 110 Tex, I58, 280 I, u. 732§ State
ve Heath (Tex. Oiv, apDd.) 280 5. e 567. The law

reauzss tiuwt the Laglslalure understood thls whan
umenv.ed tha statuts in 1283, and that the pro-
vision In questlon waRs inzaerted for a useful pur-
povsa, The only ussful purpose the provisicn could
poa3ibly serve was to ronder unavailabls to the
proparvy owner ths privilogs of havin: s pult
abatsd on account of the tax collectertu dalinsuency.”

It is oclzer that the failurs of the colleotor of
taxes to send oub the notlee in question will not Qefeat the
sult for dslincuent taxss, From reading the last sentencs
from the above -unted opinicn, we reeckh the conclusion that,
although falluxrs to sead or roczive the notlece in cusstion
will rnot dofout the suit for delinjuent taxes; nevertheless,
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a sult for 1959 delinjuent taxes ocannot e maintained un-
til thirty days after the notice is zivan or oosuld have
bosa glven Ly tha collsotor of taxcs to the delinguant
rroperty owner. W belleve that this eontention is supe-
sortad by ths language in Rige et al, ve. 3tats st anl,

Cive. A.ppo 1939, 20 8. He ‘a) 1085. which reads as follows:

"By Res 3. ars, 7328, it is =made the duty
of the county attorney $o inastituts suits to
¢olleot taxsa whiloh have besome delinjuent,
but such sults ars not to b filed until after
the expiration of 30 days froa the giving of
the nctice to ihe ownars, as provided for by
articles 7324 and 7325,"

What we have sald thus far applies only to the
1939 aé valorem taxes which bacros delinjuent on February
1, 1940, It would scem that as to thess %taxes you are un-
dar no duty to malnuvain a suit thersfore until the acnth
of Auacust, 1340, at the zarlizst, whers thors are no taxes
dslin;uent for prior ysars. ZEowoavsr, if you ars impleaded
in a tax suilt by another taxing uznit or you join in a suit
brought by another taxing ualt, you must of necessity, in-
clude the 13939 &elinquent ad valorem taxas because of the
provisions of Section 10 of Articls 7345b, Caid seotion
reads as follows:

*3@064 10, The purehassr of property sold
for taxss in such foreolosurs sult shall taks
title froe and olear of all liena ané olalcs
for taxes againat sush property delingusnt at
the time of judgment in sald sult o any tax-

Z unit walen wag a .arty to said sult or
whieh nad been aervad with cltation in sald sult
as recuired by this iot, " {Undsrscoring ours)

I% is our opinion that a suit can now de filed
or a juigment oan now be taksn for taxss dsllinguent for
tha year or years prior to 1939, 3Becauss of the provi-
sions of Ssotion 10 of Artiela 7345b, supra, thne 1939 taxss
must of necessitly be inoluded in any jJudgment taken av thls
time, e thinX that Apticle 7545b, supra, further ocontem-
plates that a suit filed for delinjuent taxss shall inclucs
all taxcss dslinguent at ths time of the f©iling of the sult,
for thess reasons wo advige you that, in those instansas
where thers are taxes dslin;juent for years prior to 193¢ in
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addition to those delinjuant for 1933, you can now maine
tain a suls for all of the delingqusnt taxes and a Judgmont
oan bs tayen at any time,

we think what we have aald tlhus far angwers your
firat quasticn. .

In answsr to your ssoond cuesti.n, we adviae you
that 12 a Jjudgment 1s taken in a delinjuent tax suit after
Pabruary 1, 1940, in a suit brought pursuant to the provi-
siona of Article 75400, supra, ané which Judgment does not
include tha delincucnt taxes for 1339, which, under the pro-
visions of Arileic 7536, Sectioz b, becamns deliniusnt on
Febriary 1, 1440, the purchasaer of the srojerty at the fore-
¢losure sals takas the same free aund cl:ar of all liens and
clains for taxes azsinat tze property lor the ysar 1303,
see our opiniocn No. C-1670,

we wish to sazphasglza thnat all deliasusnt Laxes
muat »2 ineludad in any Judsment to whish you are a party
undsr the provisicne of .riicls 7345b, nutwithstanding what
W¢ hava heratoforsd salc abuub v&e ticms when a suit oan be
caintained for 155% dslingusnt tazas,

In oonnecti_n with your third juesticn, you in-
fora us in your ietter that kr. Hall has a contrast with
Eidalgo County to ocolleot delinjuent taxes and that the
1939 delinjuent taxsea are to be included within ths terms
of ine oontraod as scon as & sult nay ve maintained therszon,

Baoause of the prouvisicns of Articla 7345b%, supra,

a striot burden i{s pisced upon the tax c¢ollsctinz agenclas
to gee that all taxes, delinguent at the time of Jjudgment,
are ineluded in any judgment wvhen tha: particular taxing
unit s a party to a sult in whieh Judgment is taken, ur,.
Ball is undsr a duty to see that no Judmzment is taken for
delinquant taxes in winich Hidalgo County ls & perty unless
all delinjusnt taxes, both county and 3tate, zné inoluding
thugs taxus dellncusnt for the year 193¢, are ingcluded with-
in sald Judzsent,

we guots at length from the ¢ase of Xexis Indepsan-
dant School District v. City of Maxia (Supreme Courd) 133 S,
we {(S) 118 as follows!
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*It 1s further contended that tra Lot i3
ungonatitutional because it vioclates the pro-
visions of Article 3, see, 55, and Article 8,
seo. 10, of our State Constituti-n, Vernon's
Ann, 3%, These Artlicles read as follows;

"Art. 5, s80, 5031 'The lLegislaturs shall
havs no power to relsase or extinguish, or to
authorize the rsleasing or extinguishing, in
whole or in part, the indebtadness, 1iablllity
or obligation of any corporatioz or inuividual,
%o this 3tate or to any county or dsfined sud-
divialon thersof, or ctlisr municipal c¢orporation
therein, excegt delinjuant taxes which have beon

dus for a psriod of at least tan ysars,?

"Artlels 8, sso. 103 'The Legislature zhall
hav3 no power to release thé inhabitants of, or
propsrty 1ln, any oounty, c¢ity or town from the
paymeat of taxes levied for 5tate or ocunty pur-
Poess, unless ip cass of great public calamity
in any sueh oeounty, oity or town, when such rslasse
fay be made dy a vote of two~bthirds of sach Iouse
of the Legislature,’

*In this connection, it is not ccntendsd
that uhe statute under sunsideratlon undertaies
direotly to release any tazss %o anyosng bub it
is ooatanded in erfesct that sinoe ths Act author-
izes the plaintliff to Join as defundants all
other taxing units having liens aminat the prope
erty ané further provices that the purchaser of
the property scld at such foreéclosure sale shall
take titls thersto fras of ail lisens for taxss
owing the taxin: units that wers partiss to tho
sult, it 1s pozsible for the repreassciatives of
a taxing unit by failing to appear and fils olain
for the taxes dus to theraby waive and relsase to
the propert; owner the lisen for such taxss, e
recopnize that it is roasitle, under ths ict In
quasE%agJ Tor SUCh Puhre3dlLavives, DY Laslr Gars-
lcasness or oLherwlss, Lo fail WO Dro arlﬁ_fara—
elose the liens helcd by ths taxing unlta wiilo
they rapresant, oul hls ls a danzsr inherent in
all zoveramental functiuvps perforced by human
azents, It has always voz. possible for ocomnlaw
sicnert' courts by failins to assess proparty at
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{ta full vailue, or for attorneys by failing
to properly yrove up thair cases in tax sults,
or for Jjurora by improparly resclving suesg-
tioas of fact Iz favor of the tax Labtor, to
vlizgreby Ceprive a taxing unit of its Just duss,
but theo xere existenes of this poaalbllity doaa
net rendzr all cur tax laws unconstituticnal,
it 1s Ereaumeﬂ that all g%blic officiels will
onys eriorm iae c ola utisy, Anderw
BOR Ve Lfﬁ“ﬁﬁ?o R X, 73, 297 Se we 219, and the
statute and constlituticnal provisi.ns in juestion
oust bs construsd in the 1i3ht of v.at presunp-
ticne, When 30 ocustrued, ths statube is not une
cangtitutional on the grounds stated, This
2xact contention was zade in thes case of willaoy
County .ater Control and laprovsmand Diat, JNo. 1
¥s Lowls, Tex. Cly. ApDe, 119 3.we 24 159, and
the Saa Antonlo Court in that case, in an opiniun
by aazvciate Justice 3latton, overruled the con-
tonvlon., If the atatusise {3 followed and the of=-
flcara periorm thelf cUly 33 L9y ars progumsd
to do, {% wlil De Imocssibld to eonlsr any special
Banefit OB Loa bai A6otor. + o7 {Cnderscoring curs)

The County and Sta.e will lose their lians for
1939 celinzusnt taxes in those casas where they are partlas
t0 a sult uhersin a Judgment is taxen that axoluded the sald
1$3% delinruent taxes undsr ihe plain provision of 3ectiosn
10 of Artlale 73453b, supra, It 1s Mr, Hall's duty to see
that whs lioan for Uhs 1357 taxes 13 not lost, A suilt gan
now be maisvalnsd for the 1339 dalin-uant taxes in the mane
ner hersin incicusted, e nust say, thersfore, that ir, Hall
13 eatitlsc 40 vhe coumissions on the 1339 delinguent taxes
acgorcling to the terxzs of his contraot.

Tours vary truly
ATTONEY GedloRAL CF TELAS
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