THE ATTORNEY GENERAL.

GERALD C, MARN AUsSTIN, TEXAS
poidsiess ey

F S CENERAL

Texas Uneny tion Commiission
Austin, Texas
Dear Sirt Opinica No., 0-2183

Re: Lagality of refund of
ment ¢ asation emm
to an haretofors paid
Wy s employer on certain per~
sons who recaived commissions
for writing insurance and who
slse received u salaxy for cortain
meaagerial duties paricrmed by
sald persons,

 Wa receivid your letter dated April 5, 1940, which is sel(
explunstery and reads as follows; '
“Upen tha busis of the facts recited below, your
opinien {a requasted as to the logality of a refund of
cony ensation contributiens heretolors
pald by s insurance ¢ upon corialn renwmnera-
tion payable to the indi whe are discussed,

*The insursnce ca:ray is an ‘empleyer® under
the Texas Unsmployment Compensation Act by virtue
of Subsectich 19 (f) (1), belag Articls S2XINAY (f) (1),
aven the persons whese remunsvation {s here
in question be net considered. It had that status
the peried Junuary 1, 1936 = April }, 1939, tha latter

| 'm'm "““’E‘E&“&‘&"‘ ptions :“m
Act : - s exCH ,
tharetofore -u:xw wers Bpp nbrl,; te the i_uum?:'m-
pany ssies agents, The facts stated will have refersnce
ouly to the pericd of time mantionad,

*Iadividuale performwd service for the company at
the company’s branch offices. This service consisted
as well of bandling locel matiers, that is, mansging the
branch offices, as of salling insurance, The company
gave thase indlividuals, sdected becanse they were oyt~
etanding agents, such title as 'manager’ or ‘sasistant
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manager., For the part=time managerial work, the com-
pany paid ite managers a regular salary; for the selling
of insurance, it paid them the custornary comimisaion.

“The campany pald contributions to this Commission
upon the total combined salary and comunissinn reamuners~
tion of the managers for the period January 1, 1537 « March
31, 1939. On July 20, 1535, the company made application
to the Commission for refund of all contributions paid upen
commissions paid to managers for selling insurance during
the period last mentioned, admitting that contributions
based on the salary portion of the remuneratior. of such
managers were properly made, Tbe application is based
upon the company's contention that Subsection 15 (g) (6} (1),
being Article 5221b-17 (g) (6} (1), as applicable to the period
of time under considerstion, does not impose upon the com=
pany any liability for contributions on such commissions
as opposed to salary.

“Cn February ¢, 1937, the Attorney Generzl of Texae,
through ¥, B. McMillan, Assistant Attorney General, held
that the Legislature intended to exemipt from contributions
only the compensation of those agents who are paid entirely
on a commission basis and that contributions on both sslary
and commission of each sgent in the ao:eiﬂon of agents above
described were required. ¥We wonld to kxve this gues~
tion reconsidered and be furnished with your opinion ss to
whether the Commission may refund contributions paid upon
commission paid to the above described insurance agents
whose compensation consisted of both salary and commis-
sions,

“Fegulation No, 47, dealing with insurance agents and
quoted in the opinion dated Februsry 9, 1937, was carried
over verbatim as Kegulation 33 in the Regulations adopted
by the Commission on July 2, 1927. Regulation No., 38,
adopted July 2, 1537, deals with refunds. It was superseded
on September 5, 19539, by the present Regulation Ne, 34."

Prior to April 1, 1539, Subsection (g) (5) of Section 1§ of the
Texas Unemployment Compensation Act, same being Acts 1536, 44th
Leg., 3rd C.S., page 1553, Cha, 482, read as follows:

*In determining employees under this ~ct and in de~
termining employers under this Act, and in determining
wages under this Act, neither term shall include empioy~
ment of or service by agents of insurance campenies who
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collect their compensation on a commission basis (e~
pealad April ], 193¢)," '

The contributions in question wers paid upon the combined
salary and comnmiasion remuneration of thase agents who acted in e
dual capacity, that of agent and mansger, for the period between Janu~
ary 1, 1937, and Marck 3, 1933. Therefore, the above gquoted Subsec-
tion of the Unemplayment Compensation Act was in effect when the
contributions in question were paid.

In an opinion rendered on February ¢, 1437, an Aseistant
Attorney Genersl ruled that the Legislature intended to exempt only
those employces receiving compensation solely on a3 commission
basis. e quote from said Opinion, in part, as follows:

“The question presented in this section is whether
the Legislature intended to exempt from contributions
only those agents paid entirely on a commission basis
or all agents paid in any part by commission. It is my
opinion that the Legislature intended to exempt only
those employees receiving componsation solely om com~
mission. To hold otherwise would have the effect of
exempting all the sgents of insurance companies who
collect any portion of their compensation on & commis~
sion basis, no matter how small the commissim er how
large the salary.

“Not only does this subsection exempt insurance
companies from payment of contributions on cemmis~
sions but also exempts such agents as employees under
this Act, and their employers as employers under the
Act. This would allow insurance companies an opper-

. tunity to pay all thelr agents a small commission, which
providing they did not have as many as eight other am-
ployees, would ensble them to aveid contributions under
the Texas Unempleyment Compensation /ct.®

The, Texas Unemployment Compensation Act, as it read prior
to April 1, 1939, requi red that the employer paid contributions on the
remunerafion paid to its employees. This would include the salary
peid to the insursnce salesman for his managerial duties. The above
mentioned Aot cloarly excludes the payment of contributions on the
commissions of insurance agents or salesmen who are compensated
on a comminsion basis,

Since the Act excludes the payment of contributions by the
employer on the commission paid to agents who are compensated on
s commission basis, we are of the cpinion that the coatribution or tax
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is dus wpon the sslary of the agent which he receivan {for duties por-
formed in his managerial capacity and costributions or tanes are
aot dus on that part of the r ercuneration which the agent receives

as commissions for writing insurance. Should we hold otherwise,
we would be grafling s meaning to the Act which is not present. e
are of the opg:u- that the heretofors mantioned 3ubsection of the Act
sets up & cleay line of damarcation, with commissicas paid to insur-
ance sgents on one side and wages om the other side. former is
not taxable while the latier {s taxable. The epinion of the Assistant
Attorney Ceneral rendered February 9, 1937, which did not bear the
official approval of the Attorney General, is overruled insefar as it
is in conflict with this opinion.

Regulation No. 47, dealing with insurance agents and
quoted in the opinion dated February 9, 1937, which was carried
over verbatim as Regulation Ne. 33 in the Regulations adopted
the Commission on July 2, 1937, is ineffective as applied to the facts
set out in this opinion.

. . We conclude that the Insursace company is entitled to &
refund of the contributions pald on the agent's commmissions provid-
mmmc with the rules of the Commission with
respect to ¥ has ssasonably filed {ta clalm or claims for
sald refund as indicated by our Opinioas Nes. 0-439 and 01768,

e trust that this is the information desired.

Yours very truly
ATTORNEY GENEIRAL OF TEXAS -

By Glesa R, Lewls (5gd.)

Glenn B. Lewis
Assistant
By Lee Sheptaw (Sgd.)
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ATTORNLY GENERAL OF
TIXAS APPROVED
OFINION
COMMITTEX
BY BVWS

CHRAIRMAN



