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Honorable Stephen P. Herdert
County Attorney

DeWitt County

Cusro, Texas

Rear 8irs

aion of this Depart-
eeu recelived,

v tc 567"3 Poco' Houﬂ‘
Xeg. Sea,, Trepoals 3eo0.
ent the prosecution at
by worthless ocheck, as

4 of Art. 1546 P.C., where said
t preserided by limitation.

rds, wea have had brought to this
offive, aw _Gheoks whioh are specifiocally oovered
by Seo\ 4 of Art. 1848 P.0., and parties holding
wish to file complaints,

*I £4ind no authority to support the oconten-
tion by some, that, because the bad ocheok law {Art.
867-8, P.C.) repeals 3ec. 4 of Art, 1546 P.C., a3
of Sept. 20, 1939, no coaplaints could be filed
and no proseoutions had since sald date of Jept.

IBTANT
COMMUNIGATION IS TO 8K CONSTRUED AS A DEPARTMENTAL OPINION URLESS APPROYED BY THE ATTORHEY GENERAL OR FIRST A%S
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20, 1939. In other words, it would appear te
me that if one e¢annot de prosecuted at this
time for having committed a eriminal offenae
prior to September £0, 1939 under Sec. 4 of
Art. 1548 P.C., it would geem that the later
hot cheek law, irt. 387-B P.C., would be
retroactive.”

In an opinion rendered by the Court of Criminal

Appeals in the case of Padlock vs. the State of Texas, de-
livered Fedruary 14, 1940, (not yet reported) your queation
was answered in the negative.

lows:

We quote froma the adove mentioned oplafon as fol-

"By House Bill No, 190 of the 48th Legls-
lature, Chapter 17, Volume 1, page 248, General
Laws, a new act was passed covering the subjeot
of swindling by bad cheecks. Seotion 7 of sald
act, in speoifio language, rapeals Seatlon 4 of

Artiole 1548 of the Penal Code, That is the
&rticlo under whick the present prosscution is
had. The question has dsen ruaised as to whether
or not the repeal of that section by the new
act subsequent to the commission of the orrense
would bar the prosecution.

"The offense under consideration 1s alleged
to have occurred in Fedruary, 1939, and was tried
at the July tera of c¢ourt in 1939. The 46th
Legislature adjourned on June 21, 1939, and said
House Bill No. 190 4id not become effective until
90 days after adjournment.

"irticle 1548 P.C. was in effect at the time

of thzm‘lloged oommisaion of the offense and at
the t of the trial. Of coarse, 1f art. 1545,

P.C., had bean repealed, and the act therein
denounced was no longer an offenss, this prosecu-
tion would be ended, but the 46th Legislature
(House Bill Mo. 190), while repesling art, 1546,
P.C., also ro-enaeto& a statute which made of-
fenses the same acts which had theretofore deen
denounced as such in Art. 1548. The penalty was
also inoreased. Under the ciroumstances stated,
Arts. 13, 14, 18 and 18 of the Penal Code are
cpcrativa. They are gonstrued and given effsct
in Ash v, State, 134 Tex. Cr. RS 208, 1ll4 S. W.
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(24) 889, and the c¢ases therein cited, and also
in Spangler v. State, 135 Tex. Cr. R. 36, 117
S. ¥. {24} 63; 3tansbury et al v. State, 111

8. #. (24) 717. :

"It 13 not to be understood that we ars
here construlng or passing oa the Constitution-
ality of the iet of the 46th Legislature in
Question. The extent of our holding is that
under arts. 13 to 16, inclusive, of the Penal
Code, said Act does not affect the present
prosecution.

"It is therefore our e¢onelusion that
prosecution will lie for offenses ocomnitted
prior 10 Septeaber 21, 1939. Further that (than)
this, 1t is suffiolent to say that the present
oage does not ralse any question as to the con-
stitutionality of the re-enactment above refer-
red to as House Bill No., 190, Acts of the 46th
Lagislature."

gur opinion Ko. 0-1564 whioh is im conflict with
the holding of this opinion is hereby expressly overruled.

) Trusting that the foregoling fully answers your in-
quiry, we remain
Yours very truly

ATTORNEY GENERAL OF TEXAS

(R sl tll L)l e

ardell Williamas
Assistant

By

LTEBOVEDATR 17, 1940
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