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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD €. MANN
ATTORNEY GENERAL
Honorable K. O, Flowers "
Secoretary of State </ \
Austin, Texas Lo
Dear Sir: Attention: /Johnf¥ick§rl

i&ggg&i\ x Attorney

terpretation of cle 30835,
: Clvil Stetutes, 1928,
g to tabulation of alec~

June 11, 1940, re infen of this department
as to the proper da for.tabuladi ng

orn-y General, or cither of
ourth Nonday in Novenbor next after

f, and correetly add up all tha
i the several countiss for eaoh_of

fames of those elscted, t¢ be puhllshod
forthwith in some newspeper printcd at Austin,
and shell issue certificates of election to the
persons 8o elected,” '

In this connection yocu point cut thet:
"This office notices that there are only

three Mondays in Kovembar after the general
election on Novemder 5. The fourth Monday in
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Kovember is November 25 end the fourth Monday
after the generel eleotion is December 2. We
feel that in all probaebility the legisleture

intended this date to be the fourth Mondasy in
Hovember, however, the awkard position of the
words oreates con sidereble confusion.”

Articles 2830, 3079 and 3086, Vernon's Annotated
Civil =tatutes, read as follows:

"Art. 2930. £ general election shall be held
on the first Tuesdey after the firast londey in
Noverber, A.D. 1926, and every two years thersafter,
&t such plsces as may be presorited by Lew, after
notice as prescribed by Law. Specisl elections
shall be held at such times end places as may
be fixed by Law providing therefor. In all elee-
tions, genersl, speclel, or primsry, the polls
shall be open from seven o0'0lock A.W. to zeven
o'clock P,H. in =ll counties having & population
of 150,000 or more according to the last Federal
census and in all other counties the polls shall
be opened at 8 A,.¥., and shell remain oren until
7 {.H. TLe election shall be held for one day
only." :

"Art. 3079. On the Tuesday after the first
Mondey in November, A.D. 1932, and on the Tuesday
next efter the first Monday in November, every four
years thersafter, or at such other timee as the
Congrees of the United Jtetes may direot, there
shall be elected by the voters of the State, as
mery electors for Fresident end Vice~Fresident of
the United States a2 the Stete of Texes may &t that
time be enti tled tc elect, no one of whom shsll
be e poerson holding the office of lenstcr or Rep-
resentetive i{n Congresz, or any office of trust or
profit under the Unlted States.® '

"irt. 3088. An elsotion for the elsction of
a Jenstor fron Texess to the Congress of the United
States zhall be held on the first Tuesdsay after
the first Mondey in November of every yesr immediete-
ly preceding the ‘ourth day of Meroh when the temm
of any United Statez Senator frox the 3tate of Texas
to the Congress of the United States ia to expire.
At such election no pereon shall be gualified to
vote for any candidate for United Steteas Senator
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unless he is & quaeliffed elector in any electicn
held t©¢ elect zenbers of the most numerous branch
of the lLegislature of this State,"

In construing & statute the consideretion of pri-
mary impertence is the intention of the Legislature. Koy
vs, Sohneider, 110 Tex. 368, 218 =2.v. 479, rehearing denied,

221 5.W. 880; Barnes vs. State, 75 Tex. Crim. Rep. 188,
170 2.V, 548 L.R.A. 19150 101, The l.ﬂnguafe Qmployed
by the L&gislature must not e overlooked. It is presumed
to kave bevn selecte with deliberetion. <mith vs. Texas
Company (Com. App.) 53 S.%. (2d) 774.

Applying these principles, it is clear thet the
Leglslature intended that the 3eoretary of State perform
the duties set forth in art, 3083 in the month of November.
The statute provides that he shall "on the fourth Monday
in November next after sald election" proceed to tabulsate
the returna. It ie also clear from Articles 293¢, 3079 end
3086 thet the genersl election will alwsys fall on the first
Tuesday after tkte first ¥ondey in November., If Article 3083
be construed to mean that four Mondeys must elapse after the
eleotion before the Secretary of State shall tebulate the
returns then that officer cen never act in the month of Nov~
ember as Article 3083 directs., It follows that the phrase
"on the fourth Monday in Kovember next after said eleotion"
means the ssme as if the leglslature hsd said "the fourth
Kondsy in November next succeeding the date of said elec~
tion" or "the fourth Londay in Novexmber in the year of sald
general election",

It is therefores the opinion of this department
end you ere raspectfully advised that November 28, 1940,
is the proper daste for the Secretary of Etate to tadbulate
the election returns in accordence i th the provisions of
Artiole 3083, Vernon's Annotated Civil Ztatuts s,
Yours very truly

ATTORERY GENERAL OF TEXAS

- 1940 :
wp JUN 24, By R C;Z
valter R. Koeh
Ausistnnt
Aot CENERAL
/////// Jamaa D. len
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