T ATTORNEY GENERAL
OF TIEXAS

AUSTIN 11, TEXAS

Honorable Joa Gordom
County Attorney

Gray County

Pampa, Texas

Doar Sir: Opinion No. 0-2205
Re: Constitutionsal and statutory
tax exemption of the gas system
owmed by en incorporated city but
' serving am incorporated village 8
miles distant for profit.

By your letter of April g, 1940, you sulmit for the opinion of this
Departmsnt the following question, whioh we quote from your letter, together
with the scoomparying factual situation:

"Uay I have your opinion as to whether an incorporated oity which owns its
o gas system is subjeot to taxation by an independent school distriot as
‘o that portion of the aystem extemding from its clity limits a distance of
approximately eight miles to and Ythroughoui am izoorporated village,

"The City of Mclean purchased ita gas system from a private owmer anpd includ-
ed in the system was & gas line from Moclean to Alanread, a distance of eight
miles, together with service lines emd meters in Alanreed, Part of this line
and all servioce lines are ln Alanreed Independeat Sochool District. This dis-
trict has assessed that portion of the property in its distriet for taxmtion.

"The opsration of ths distribution system im Alamreed is not ome primarily
for the benefit of the people of Alsnreed, but for the pecrle residing in
Mclean, as the residents of Molean ars selling gas to the residamtis of
Alanreed for a profit; that is, at the sasme rate which the residents of
4lanreed paid for this service at the time this utility was owned by &
private concera."

Three provisions of the Comstitution of Texas are pertinent to this
inquiry which we gquote as follows:

"Article VIII, Section l. Taxatiom shall bs equal and uniforme. All proper-
ty in this State, whether ocwnad by natural persons or oorporatioms, other
then municipal, shall be taxed in proportion to its vaslue, which shell be
ascertained &s may bs provided by lawe .+ o o '

"Artiole VIII, Seotion 2. + « o tut the Legislitur'e may, by gonmeral laws,
exompt from taxation public property used for publio purpcs®se o+ o o
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"Artioles XI, Section 9. The property of counties, oities and towns, ownad
and held oxly for public purposes, such as public btuildings and the sites
therefor, Fire engines and the furniture thereof, and all property used,
or intended for sextinguishing fires, public grounds and all othsr property
davoted exclusively to the use and benefit of the publio shell be exempt
from forced sale axd fromtexation, provided, nothing herein shell prevent
ths ecuforcemsnt of the vendors lien, the mechanics lisn or tullders lien,
or othsr lines now existing."

Pursuant to the foragéing oonstitutionel proviszions, the Legislaturse
of Texns, by Article 7160, Vermon's Annotated Civil Statutea, snacted tnto
law the following tax exemptions .

"The following propesrty shall be exempted from taxation, to-wity

"4, Public propertye. All property, whether real or personal, belonging
exolusively to this State, or any political subdivision thersof, . « "

It is evident from the foregoing comstitutionsl and statutory pro-
vigiona that exemption from taxation, in connection with muricipal property
snd purposes, is not dependent upon ownership of the property ty the muni-
cipslity in question, but rather upom the use to which such property is put,
that is, the property must be devoted to or used for publio purposes,.

Regarding the use of municipally cmed property which will give riss
to the abtove constitutional and statutory exemrtions, it was held in the oase
of Corporation of San Felips de Austin v, Stato, 229 S,W. §45: "the test is
not whether thes property ia used for govermmental purposes. That is not the
languags of the Constitutiome This court has never adopied that nerrow lim-
jtation and the weight of authority is opposed to it, Much property of
muniocipalities exempted from taxation has, and cem have, no governmentsl
uses The test is whether 1t is devoted exclusively to a public use,"

To the same effect is Galveston Wherf Co. v. Galveston, 63 Tex. 14,
holding that the interest of a city in a publlc wharf, representec by stock
in & wharf corporation, was not texable under ths Constitutlon. There is
nothing "governmental®™ in the pullic use of a wharf,

In faoct, the ownership and operation by a municipality of public util-
ities, such as the gas system imvolved here, has been held, in the ocase of
8an Antonio Independent School Distriot v. Water Works Board of Trustess, et al,
120 S.W, (2d) 861, to be @ "proprietary funotion" in ocontradistinction to a
Rgovermaental funotion,™ in. that such utilities pertain to the business
affairs edministered for the spocial benefit, health and welfare of the urtan
comrunity embraced within the corporste boundariess But despite this "non~
governmental™ nature of the public utility systems owned and operated by
runicipalities, in Texas, such properties have been held, by all decisions
of this State, to be exempt from taxation as "publio proos rty used for
public purposes,” within the constitutional and statutory provisicms.
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Moreover, the fact thet a portioa of the gas system under ocone
sideration here is lgoated beyond the limits of the ecity of Molean doms
not, of itself, militate againat the exemption of such system frem taxusion.
In the @ss of City of Dalles v. State, 28 8.W, (2d) 927, property looatsg
in Denton County, but owned by the Gity of Dallas and used ag & reservolir
to furnish water to the oltizens of Dallas, was held to be exmmpt from
taxation, under the pertinent constitutionsl and statutory provisionse

Nor does the faot that revomue 1s derived ty the City of Molean
fras the operation of this muniocipally owned gms syatem operats to.remove
or nullify the exemption from taxation, accorded by the Comstitution and
statutes, if it is otherwise awvailable, umder the principles herasinafter
discussed. The welght of authority 1s olearly %o the effect that all pro-
perty lawfully owned and held by olties amd towns for public purposes,
though & source of reveaue or profit which was paid into the City Tremsury
end used for muniocipel purposes by the oity, is exsapt from Btate taxation,
the dominent purpose im the use haviag direot referamce to the purposes for
vhich the property is authorized by law to be owned and held, and tending
irmediately and direotly to promote such purposess 61 Ce Je 431; Cormone
woslth v C:I.Ef of Richmond, 61 8,8, €9; Town of North Havenv. Borough of
Wilingford, 11l Atle. 8043 Commissioners v, Coyington, 107 8.7 23%, Towa of

Oranges ve City of Barre, 115 Atl, .

But in eagh of the oases oited, it appoars Zrom the I aots that the
income or revenue of the muniocipelity ia question was derived froam the sele of
gas, wter, eleatrieity, oto, to consumers withim the limits of the muniolpal-
ity owning the publio utility, or, incidentally, to c cnsumers outside tha oity
1imits but sdjscent theretos The questiom pressnted here is whother or not
the use of & part of the gas systam owned by the Oity of Moleam to serviee, for
@ profit, the inhaldtants of the towa of Alenreed eight miles from the limits
to the oity of Molean removes the instant omse from the oases oilted, 80 as
to make the property taxatle,

e have found no authorities ia Texas bearing upoa this queation, :.nd,
of macessity must resort to the perauasive authorities of other jurisdiotionss
Thers are two unconfliocting lines of such authorities, one holding that the
exemption from taxation of mumicipally owned werks amd utllities 1s not lost
because of an incidental use for a private purpose from whioh revenue ie
derived, the other holding that the uae of propertiss by a oity to serve inhabe
itants beyond the city limits, which is neither incidental nor inaignificant,
1s not a use for public purposes within the meanimg of the exemption require=
ments of the Comatitution amd statutes, especislly with raspeot to olty prop-
erty outside the oity limlits which is used excluaively to serve residenmis ix

the outside territorys

i dental uze
Supporting the prinoiple of exemption upom the tasis of inel
are the qcla)an otECamnouwaalth ve City of Riolmond, Commomvesalth v, Clty of
Covington, Town of North Havenve Borough of Wailingford, azd Towe of Orange
ve City of Barre, supra.
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Under the facts befors the court in the case of Commonwealth v, City
of Riclmond, it appesred that the adjacent town of Barton heights petitioned
The city council of Richmond to supply ebout forty thousand galls of water
daily on such terms a8 should seem to the clty ressonable and fair, until
such time as artesian wells oould be drillsd to supply the towm of Barton
Heights with ample water, This reguest was granted by ordinance which was
twice renewed and extended, In addition, the City of Riclmond furnished
vater to the Riclmond Locomotive Works, a branch of the American Looomotive
Works, a large and oxtensive plent located adjacent to the territorial limits
of the City of Riclmond, snd employing several thoussnd operatives whose
rosidence is within the oity limits. The oity, under the seme conditions,
fumished water 4o the repair shops of the Chesapeaks and Ohio Railroad and
the Seesbord Air Iine Railway, and also to Ms T. Cottrell, living on the
north sids of Broad Street adjucent to the oity limits, and & few other
parties under like conditicnse The aggregate smount of revemue derived
fran furnishing water to industrial plants amd noa-residemts beyond the
oity limits for the yecr 1511l amounted only to the sum of $6,456.28,

Under & constitutiomal provision exempting certain properties, in-
cluding "proporty directly or indirectly omed Yy the State, howsver hela,
and proverty lawfully owned and held by counties, ocities, tomns and school
distriets used wholly and exclusively for coumty, oity, towmn or public school
purposes,”™ the court denied the contention of the Commomwealth that the pub~
lio utility propesrty of the Clty of Riolmond was taxable becauss the city
had gone beyond its charter rights in fumishing water end gas to persons
residing beyond 1ts corporate limits, and thus was engeged in “"competitive
basines™ in the matter of furnishing water and gas to consumers for compen~
sations. The court doclared that the comstituticnal exemptions from taxetion
atove quoted would not be "defeated or annulled by the more fact that reve-
nue or profit over and above the cost of malntenance, la realirzed from the
propertys that if the use made of the property so0 held has direct refesrence
to the purposes for which it is by law authorized to bs ovmed andheld, and
tends immediatelv and directly to promote those purposes, then its use is
within the provisions exempting the property from taxation, although revenue
or profit is derived therefrom aa inocident to such use."

The omse of Commonwealth ve City of Covimgton, supra, turms upon a
constitutional exemption {rom taxation more closely parallsling that of our
Texas Constitution, sud readingt "“There shall be exempt from taxationm pubs
lioc property used for publiec purpcses.” It was sought by the Commonwealth
of Kentucky to rocover fromthe City of Covington, in Kenton County, taxes
upon lands, reservolrs, water maina, pumping s tations, enpgines, etec. situat~
od in Campbell County and used ss a water plant or system for supplying vater
to the inhabitarnts of the City of Covington and certain citizens of Campbell
County residing near its reservolr and weter maina, In holding the consti-
tutional exemption from taxstion to be applicable to this property, the court
said;

"The fact that appellee’s reservoir, pumping station, and some of its mains
1io outside of the municipality snd in another county, or that it may inci-
dentally dsrive scme ravemus from the use of the water by persons living
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near its mains and outside the ocity limits, cannot affect the question, Very
faw ocities hawve such property situated within their ocorporate limiis, and in
many instances it hasmen found nooessary to locate it miles away. The test ios
Is the properiy used for publioc purposes; that ic, primarily for the health,
ocmfort, and welfare of the inhabitants of the oity? If so, it is exempt from
taxation. We do not mean that a olty mey enter upon the musiness of maintaini:
e waterworks system for other oities or towns, but only that the faoct that it
incidentally furnishes water {o & considerable number of persons in proximity
to the oity, without injury to the rights of the inhabitants of the oilty, does
not alter the public charaoter or use of the property, or meke it subject to
taxationd”

In the case of Town of Orange ve City of Barre, asuprs, the public use
of the water system of the muniocipality in question waa estadlieched so as to
tring it within the provisions of the statute relating to exemptions of property
used for public purposes, despite the fact that "at certain seasons of the year,
more water is supplied by the defondant water sys tem tham is required for its
muxicipal purposes, which is sold by the cefendant for mechaniocal uses,"

Opposed 4o the primciplea of tax exemption amnounced in the foregoing
oasog, bacause of & difference in the facts, wo find the cases of Mn%or and
Aldermen of City of Knoxville v. Park cCity, 172 S.¥W. 286; Stiles v, Newport, 66
Atl, 66Z, and Werwick County ve City of lewport News, 162 8.E. 417, each and all
illustrative of the principle of law that a use of munioipally owned works and
utilities %0 serve inhabitants beyond the cliy limits, which iz neither incident-
al nor insignificeant, is not a use for publioc purposes within the meaning of tax
exanption requiromentse

The contentions and facts involved in the omse of Meyor and Aldermen
of City of Knoxville v, Parks City, supra, msy be stated fmm the opinion in
that cease as followss

"fhe bill of complaint proceeds upon the theory that the property attempted to
be taxed is exempt bscause owned by & municipal corporations while 1t is the
contention of defendant oity that such portion of the plant of complainant
which is situated within the boundaries of Park City is not used exclusively
for public or corporation purposes of the ommplainant munioipality, but is
used in serving Park City for profit.

"It appears that the west boundary line of Park City is almost contiguous to
the east boundary lins of the city of Knoxville for a distance of about one
milee Thers intervenes what is described as a neutral strip, about 300 feet
wide, onwhich factories are located.

"Prior to 1809, bothn of the citles were served by a private water corporation,
the Knoxville Water Compeny, the plant of which was located partially in the
territory of each of thems Under legisletion later noted, the oity of Knoxville
in 1909 acquired the plant of this campary, including that part situated in
Park City, and assumod the contract ther in existence betwoes: the ocompanmy



Hon. Joe Gordon = page 6 (0~2205)

and Park City, and has since operated its plant there,

"The proof establishes that the plant of oompleinamt oity lying withim the ter=

ritorial limits of Ferk City lg, as to use, indepandent of ard not necessary to

thet part of the system vhich 1s in Enoxville end there in ues for that oity mnd
1ts inhabitents, No mains for the Knoxville supply sre leid in Park City,

"Since the purchase of the plent of the Knoxville Water Company, the City of
Knoxville has charged the imhsabitants of Park City for water et rates which
are 20 per cent higher than i1ts rates to its own inhabitanmtsy and a profit is
mads from the Perk City plant. A portion of these profita hgs been used to
extend water linss into and to serve a third incorporated tows, lomsdale, which
is not adjaceont to the City of Znoxville,"

The ~romatitutional and ats.tuto:} exempthions involved in this case are
quoted respectiyely, ss follows)

"All property real, perscnal or mixed, shall be taxed, but the Legislature may
excapt such as mey bo held by the state, by oountlesm oitles or.towmms, and uased
axclusively for public or corporation purpoaes.

"That all property, real, personsl and mixed shall be assessed forimxation for
State, county and musicipal purposea, exoopt sucha s is deolared exempt in the
next seotlone

"Seoe 2¢ That the property hereim enumersted and mome cther shall be exempt
from taxationg All property of « o o any incorporated olty, towm, or texing
district in the atate that is used exoluaively for public or muniocipal ocorp-
oration purposes,”®

The oourt held thyt the physioal prop rties of the water system of
Knoxville looated within the undaries of Park City wuld mot be exempt from
taxation so far ae they served the munioipsl purposes of the latter munloipelity,
beonuse “hey did not meet the oonstituticmal and statutory tosta of being em-
ployed exolusively for public purposes.

In the osse of Warwd ck County ve City of Il\b_wzort News, it was held
that vhere olty aocquired a water worka systom operating in oity and in territory
contiguous to eity, pursuant to certalin suthorising statutes, and recsived mors
than one thizd of total rovenue from ssle of water to persons outside of ciyy,
the said water aystem was llable to taxation beoauzs not used sither wholly or
exclusively for publio purposes of oity, under pertinent tax exemption provisicna
of the Conatitutions The oourt reocognized the diatinetion pointed out in the
two lines of suthoritics above discussed W th the lollowing lsnguege:

9, « « If the outeide uzse be incidental or the revenue thersfrom so mmall as to
bo negligitle, the mvoverty ls still exempt from taxstion, but if the outside
use is ossential (Le9., imposed as am inherent duty of thé olty as the omer of
the property) and i1a addition the revemus derived is substantial, then the
property is not exempt from taxaticne « o o
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"e « o Wo do not mean to intimate that, as the owmer of the waterworks, s

muricipality may not es & more incident to its busimess supply reletively
limited quantities of water to persons outside of its territorial limits
without subjecting its properiy to taxations We do mean to say that, under
the facts of this cess, ths supplying of water by the city of Newport lews

to & larpe mumbsr of consumers in Warwick County and Elizabeth City Coumty,

at reasonable rates, with the right to extend its mains to supply watsr to tae
citizens of York and Yemes City counties, cennot bs held to be a mere incident
to suprlying water to its owm citizens, without disregarding the manifest
import of the Constitutions £ 183,"

In Stiles v. Newport, supra, it was held that where the municipal
corporation of Newport had oconstruated a branch line in ancther municipality,
West Derby, which was devoted wholly to the needs of the latter, and fummished
its water supply, that system was taxable by West Derby. The Court, in lene
guage highly applicable to the instant situation, said:

"The municipal duty of the villze of Newport as regards the maintenance of mains
and hdrents is confined to 1ts territoriel limitse The munioipal reletion which
¢ntars into the guestion of dumestis supply ies confined to its own inhahitants.
The furnishing of water to the inhatitants of the defendant village is held to be
& puslic use upon the ground that the making of such a pw vision, while not
strictly a municipal duty, is protective of the publio health, and thereficre a
publiz use within the meening of the laws relating to taexations But this reason=-
ing fails when the furnishing of water %o the village of West Derby is in queos-
tione We see no ground upon which the West Derby branch of this system oan be
held to be devoted to ¢ pullic use, either ea regards fire protection or domestic
needs, The village of Newport owes no munficeipal duty to the village of West -
Terby or its lnhabitants, and hes no municipal imbterest theres Its sale of water
to that village and its inhabitants ia for the revemus obtainable thereby, inde-
perndent of any connection with municipal duty or intereste o + o

"Hers, the villege of lMewport has built and installed a tranch cutside its corpe
orate limits, which is devoted wholly to the needs of another villago, and cen
never bs made available for its own municipal servicej and the gquestion is
whether the proporty so crested and cirsumstanoed shall be treated as serving

an incidentel and therefors a public uses It might not bw easy to frsue = zafs
and acceptable definition of an incidental use, bul w2 think it may safely be
said that the supplying of the municipal and domestioc needs of anpther municiw
pality through a complete system of distribution pipes and kydrants oreated for
that purpose is not such & use. The plaintiff has assessed the Lydrents locsted
in Derhy, and we hold that they are taxabla,"

From & careful enalysis and consicsration of the autheritles cited
and discussed in support of the two lines of deocisions regarding tgx exempticn
of municipally owned utilities, we are consirained to hold that the gas system
owned by the Ciiy of Mclean but locamted outside the city linits to a distance
of sight miles end servicing the gas needs of the incorporated villageof Alan-
reed, is not exempt from ad valorem iaxea levied W Alenreed Independent School
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District, under psrtinent cmstitutionu and statutory tax exemption provisions,
because such property is not "publioc property used for public purposes,® within
their intendment, The City of clean has no public or corporats purposes to
serve within the corporate limits-of Alanreed. The furmishing of pgas end other
utilities to the inhalditents of Alanreed is the muniocipal purpess and duty ~f
Alsnrecd and not MoLeane It is not enough that the gas system in question iz
ovned by Mclean, tut such properties, to be entitled to tho tex exemption afford-
sd by the Constitution and statutes, must be "public property used for publio
purpcses,” And this tax exemption teet is mot met by the facts of the instant
cese where it appe ars that the City of Mclean undertakes to ocontinuously supply
ges to the inhabitants of emother incorporated munioipality eight miles distente
This is not the inoidentaly supplyling of water, pas, eleoctricity, eto. to persons
and industriel corporations close to the oity limits, or the sale of a temporary
ovor=-supply of such ccumodity, within the rule of law annoumced in these deoi-
sions holding thet an inecidental or 1naign1fioant use of such property will not
defeat the t ax exemption, C A

Trusting thet the forepoing fully answers your inquiry, we are

Yours vory truly
ATTORNEY GENERAL OF TEXAS

By /s/ Pat Mo Xoff, Jre

Pat M. Nfo, Jre

Assistant
PilNsNiogw
APFROVED JUNE 10, 1940
/8/ Gerald Ce Marn
ATTCORNEY GENERAL. OF TEXAS - APPROVED
Opinion Comittee
By BWEB

Chairman



