OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GerALD €. MANN
ATTORNEY GEINERAL

AUSTIN
Honorable Gordon C. Cass

County Attorney

Lampasas Qounty

Lampasas, Texas

Dear Sir: Opinion No. 0-8207

Re:

Recelpt is a
11, 1940, requesting
the following matt

» be asutrfioient to
proper manner?”

ballot as a ocandidate for the
chief Jjustice or associate
Justice he Court of Civil Appeals, or for
representative in Congress, or for State Senator,
or for representative, or district julge or dis-
triot attornsy in representative or Judioclal
distriots eomposed of more than one county,
shall file with the chairman of the executive
coumittes of the party for the distriet, said
request with reference to a candidate for a
State nomination, or 4if there bes no chairman
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of such distriot executive committes, then
with the chairman of ea¢h oocunty coaposing
such district, not later than the firat Mon-
day in June preeeding the gensral primary.
Sach requests xay llkewise bs filed not later
than said date by any twenty-five gualified
voters resident within such dilstriet, asigned
and duly aGknowledged. Immediately after sald
date sach sueh distriot chairmen shall certify
the naumes of all psrsons for whom such requests
have besn filed to the gounty chairman of each
eounty composing such 4 istriot.™

This article provides that a ocandidate "shall Iile
with the cheirman of the exscutive committes” his request to
have his name placed upon the officlal ballet, and you desire
to know whether or not deposit of an application {n proper
form containing evary matter required by law in the United
States mails and regeipt by the proper officer in due time,
mmy be oonsidered "filing” within the meaning of Artiocle 3112,

A stated by Mur, Justion'uoxbnna_1n'un1tnd Staten
va. Lombarde, 241 U. 3. 735, 3¢ 3, Ct, 508, 6@ L. BE4., 897

*The word 'file' iz derived fxrom the
latin word 'fi ' and relates to the anelent
praotice of plas papers on a thread or wirs
for safe-keeping and ready refersencs., Filing,
it must be obsarved, is pot gomplete until the
docurent is delivered and received.”

It will be observed that twe slements are essential
to eonstitute "riling" of an instrumant; viz. delivery to and
Teoeipt of by the proper officer. This is well established
in Texses. Beal v. Alexander, & Tex, 531L; City of Dallas v.
Besman (G. C. 4. 1898} 18 Tox. Civ. ALp. 338, 48 S. W. 6263
Brogdon v. State, 6% Tex. Cr, R. 478, 140 3. W, 352; Vest v.
Stute, 108 Tex. Or. R, 647, B 5. W. {2d) 271; Helle v. Wood,
Distriot Clerk, (C. C. 4. 1933) 85 5. Vv. lﬁdf 362, writ refused;
Blackburn v, State {C. C. i. 1934) 78 38, W, {R4) 687; Ex parte
Leifeste, 127 Tex. Cr. R. 445, 77 S. k. (£d) #75; kaddux v,
Booth (C. C. 4. 1937) 108 3. W, 329. UJee also Poyror v. Com-
missioner of Interpal Reveaus (C. C. A. 8Sth Cir.) 81 Fed. (£4)
821, :

¥hile the mers deposit of an instrument in the United
States mails is not aurflicient to eoastitute “filing" (V. 3. v,
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Lombardo, supra; Moores v. Stute, 96 N. W, 225) reoeipt dy
mail within the proper time and by the proper officer is a
"filing", and the vehicle or agency by whioh the instrument

is transmitted 1s of no consequence. In all cases the query
is, has the instrument dbeen received and plaoced in the custory
of the proper officlial. Moorea v. State, 96 N. W. 225; Sweaney
v. City of New York, 285 N. Y. 271, 128 N. E. 243; O'Hearn v.
Erickson, County iuditor (S. Ct. iMinn. 1928) 152 Minn., 349,

188 N. W, 736,

4is stated in Sweeney v. City of New York, supra,

"The verb *to flle' may be used in various
senses. when, as in this statute, it iz said
that a peper must be flled with an officer, the
requirement is at least complied with when the
party delivers that paper to the officer at his
official place of business and there leaves it

with him. Whether he does this personall
%7 xail 1s, we thlnk, jlmmaterial, sc LOng as
t is agtually regsiv aw, iﬁnaoraeorﬁg ours}

In acoord with this statement of the law is Common-
wealth v. O'Bryan, Utley & Company, 153 Ky. 406, 155 8., w. 1128,

In State ex rel. O'Hearn v. Erickson, County Auditor,
supra, a candidate for ths office of 3tate Representative mailed
an application to have hiz name plsoced on the baliot on the last
day for legal filing and 1t was not received until the following
day. The court held that the day the application was actuslly
received by the proper officer was the day it was filed,

Consequently, it %2 the opinion of this department,
and you are respectfulily advised that when an appiication of
a oandidate to have his name placed upon the primary ballot in
proper form and containing every matter requfred by law is
tranamitted t hrough the United States mails and is received by
the proper officer within the time allowed by law, it is
"filed" within the meaning of article 3112, Vernon's Annotated
Civil Statutes.

APPRCVEDJUN 26, 1940 Yery truly yours
ATTCHNEY GENERAL OF TEXAS

o VAL 13T

By d.
JD3tRS _ James D,




