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Dear 3ir: Attentiont ¥r, ¥ik

' We have for reply 0
requesting she opinion of $f
- not the operation of a s

plan set out in your letlerds 2
of this state againat th
teriss, The plan desoridel

2 (280,00 for instance) 1is proe

managenent, to be given away on the

\\ ght elxvsrtised to some patron in the audienee
Ao divi ol pro-rata 1f more then one winnsr should
rmanr
ried ove to the weael rollowim;, aue;rmtoa by some

2,

w%ith each admission "uiaket. the patron is given
¢ ocard, bearing numbers from l 5 120, arrenged in
e eimle -~ guch &8 rpecimer enclosed, marked Exhivit
A

NO COMMUNICATION IS TO 8% CONSTRURD AS A DEPARTMENTAL OFINION UNLESS AFSROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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3o

*On the stage will be pleoed a large doard on
waloh will be inposed the seme Adlal (on larger
sccle) s represented in Exhibit *'A' <« But the
marginal punmberz will at first be covered by & &ise
extendins Just over the periphery of the dial, The
2ise is rexcoveble and is attached only to a center
rin whioh rermits it to revolve,

"Or. the dimo there is an sxrow heed pointed
to the outer rin,

Se

7At some pre-announced time, during show intes-
miseion, the board or stand with the large replies
of 4isl shown in Exhidit 'A' is placed on the spege
for full view of the suldience. The line detwsen Xo.
1 snd No. 120 is direotly downward and so rexains,

6.

*The revolving dise, with arrowhead marker,
ie then pleced over the dial, and by a procedure
which mey very in detail, hu& free from oalsuls~
tion, the disc is made to revolve briefly. When
it comes to rect the arrowhesd will indiocate a
point on the dial, whioch is then i{dentified by »
colored stisker visible to the sudiense, tho the
ectuel diel number 3¢ not visible. This tp%
and marking is repeated until five different
ers ere shown,

*This procedurs is a prelude toc the conteat,
but not & part thereof,

Te

- "The %ntut ;tsflr %g! %&&!- -Full 1ights
ere put o in the & toriua end an alloted time
18 snnounced during whioh the sudienes mey ctudy
the markers on the stege dial znd by gompsrison
with the replica, whioh each one has {Exhibit *4A')
there remains the caleulation of dlal numbers to
correspond with the markers on stage diel in which
there 1s only to be gruged the degres of variation
frow the four cardinel numbdbers, viz: 1, 30, 60, 90.
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B,

Mo coutestent enters tie f'ive numbers se-
leeted in sies czleulziione (a) on the dilaql marked
nert of his oard, {b) or the stud bearings same
cerial muszbher.

Qe

*Contectent deteches und xveps the ztud, dut
the marked coxd is taken up by tie usher snd ell of
thene taiten to the ateafwe.

1C.

"%hen all oarde &rv in, the disc is remmved
and ocorrect numbers on the &1«1 es pointed by the
five markers ere annocunced,

11,

*The holder of any stud (subjeet to verifice~
tion from its eounterpart) deering the same five
numbeys a8 shown by merkors on the stege diel i
sutitled to the guard then apnd thers. Y¥ore than
ore suoh holder siares propostionately,.

*To anpdle you to trace the steps involved in
this contest, enclosed rind s ssmple of dial to be
set up on the stage (Exhibdit 'B*) and s eiroular
ocxrd to represent the dise {Exhibitc fCY'), After
the dize is plsced over the dlel end the marginel
nunbers covered, you can se? how & conspicuous
marker of spear-head shape oan be pasted or ate
tached to the bdoerd or beckground gfter the arrow
on the dise 1s spus end has aryived at & stop.

The board or buckeground will be large encuch for
merkers visible throughout the theater.

*The suthor of this contest advencen the
1¢ea thet socurecte detormiusticn of the five
rumhers maxing up the wianing combdinetion is
pinply en eunglineerins: problemy that skill slone
is the controliling fector st thet sccursey and
rreficiencey ers correletivec,

rhile coprrichted under varisue names, 1w
eluding *Henk ight Countest,' I sm msked t0 4ife
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Terentliste in tihils crso, becouse of the radlicaul
departure from other patterns, wheareln chance
predaninetes.

*In viow of tlie Loldings in Boatwrisht v,
State, 38 L% (24) €7 und YoRae v, State, 21 U%
7Lk, 1t vould orpear Liet ouch sehane, & sbove
Quseribed, vould no. be a violstion of the law,”

Seotise 47 of irticle III of the Conatitution of
Texne readst

*The Lesisleture zhell pass laws pro-
aivitiag tho establishnent of lotteriec end
rifts enterprises in this state, en well es
the g:cle of tickets in lotteries, cift en~
terprises or cther evasions invoiving tLe -
lottery rrizoiple, ssiadlished or sxisting,
in other states.™

Pursuant to suoch commend, the legislature passed
irticle 65 of the Fenzl Code, which resds es follownt

"I gny perscn zhell esteblish & lottery
or dlepoce of sny estate, real oy personal,
by lottery, he shell be fined not less thsn
Otne Fundred ($100) Dellars nor more than One
Thousend {$1000) Dollers; or if eny person
shall zell, offer for sale or keep for-ssle eny
ticketn or part tiokets ip an{ lottery, he ahall
be fined not less than Ten ($10) Dollsars nor mors
taen Pifty (§50) Dollarz.® .

In City of ¥ink ve, Griffith asmsarment Cowpany, 100
S. %, (24} 695 (Tex. Sup. Court), the court saids

whe State Fenal Colle does not define &
lottery, Lut our éourts have interpreted 1t
in accordance with publis ussge, to nsan o
sghens or plan vhick provides for e dlstribu-
tion of prizes by chance among thoge who heave
naid, or ooreed tH pey, & conslderatlon for
the it to pertieipate therein, 26 Tex. Jur.
e OO, ec. 2, &nd cese: cited in the notes.®

Tals dapartment hee on several acossi-ns passed on
the question of what constitutes a lottery, holding 1n

(1) Opinlon 0-428, that 2 numbey szystem used
by & theatre vhere esch geart in tihe theatre is
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numbered and e ticket is meleocted or drswn from
g mumber of tickets eornteining sll the numbers
on the seats snd £ money sward or other thing of
velue is ~iven to the person sitting in the seat
thet hos o corresponding number witl: the number
drasvwn i3 ¢ "lottery™ and the operation thereof
iz o violntion of irtlele 654 of the Fenel Code.

{2) opinion 0~367, that & scheme whereby, in
subotence, o therstre owner gives a prize to sone
retron of tie theatre present asfier a &rawing from
which some petron's sutamobdblle license nunder may
be selectod, under the facte presented, consti-
tutes s vioclation of the lottery laws of this state,

(3) Opinion 0=1174, that it is e violation of
the law for the merchants of s given town or com=
runity to give their customers tickets with each
nurchase of merchandise from them, whioch tickets
are good for shenses UNOR nsxnhnniino or money gliven
svay at Adrawings, held periodicslly in the seld
town or community,

{4) Oninion 0=1200, that the "Aces Quiz Night*
scheme or plen (under the faots stetsd to tulg of-
fios) is & *"lottery" and ia wviolation of Article
65, of the renal Code of this state,

{5) opicion 0-1329, that a scheme wheredby, in
substanee, ¢ theatre buys the fingerprints of a
citizen of the cormrmmity by seletdtion of one finge
erprint from the files of tha theatre, iz a vicla-
tion of the lottery lowe of this state.

{6) Opinion 0-1336, that & soheme wherebdy,
in subatence, e "suit oiub' gives credite in trade
to winning coantestents for completing & sentence,
eto., constitutes e violation of the lottery laws
of this stete. _

(7) Opinien D-1789, thst ¢ theatre progrem
featuring the "Doctor I.4." radlo droadoest over

¢ network is not a vioclation of the lottery stat-
utes of thie stete, "

(&) Grinion O-1819, thet a theatre operetor
eondueting n cohene whereby gquestions submitted
by the patrone of the theatre are drawn fron &
box, &nd the vetrons whose questions are drawmn
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nd assked recelve one dollar esoR, is ruilty of
opersting s lottery in violatinn of irticle 8854
of tie Yensl Code.

{3} Uplnicn 0-18%&, thet & scheme wheraby,
in substence, a thentre rives a Lrize t0 & ved=
son 1 Le snswers & question correctly, the name
of sguck person telns drewn frox & conteiner of
sirned entry blanka, is « violation of the lottery
lews of tlle state,

{16) epinion 02063, thet a scheme whereby, in
substance, ¢ theatre pays {25 to ¢ person who files
his spplication cerd with the theatre and whose card
nunber 1s thereafter called by members of the eudi-
ence, 16 & violation of the lottery lews of this
stete.

In ths case of Griffith Amusement Compeny vs. Morgan,
98 5. We (24) 844, 1t wes held that the elemsnte essential to -
conatitute a lottery are (1) a frizc in xoney or thing of vealus,
{2) distritution by ohance and {3} payment, sither direstly or
indirectly, of a valuable oonsiderstion for the ehanee to win
the prize. £ee also City of ¥Wink wvs, Oriffith imusement Come
pany, supra; Featherstone vs., Independent Gervice Station Assoe-
cistion, 10 5. ®. (22) 124; Peak vs, United Htetes, 61 Yed, (24)
973; Crent ve. The State, 112 5, ¥W. 1068, In Stete vs, Randall,
Ll Tex. 296, end olman vs, The State, L7 S. ¥, 850, it was
held thet eny schems for ths digtribution of prizes by chance
is & lottery. Acoordingly, the "Bank Xight" schome (City of
%ok ve, Crifrish Amusumen% Compeny, supra), the "Buok Fight*
schene (Robb end Rowley, et el. vz, The Stete, 127 5, ¥, (24)
221), anéd the "Nosh's Ark" soheme (Szith vs. The State, 127 S. W.
(24) 297) heve sll been held to be lotteries,.

%e bYelleve that the ezsantiel olemuents of the lottery
erc presented by the fzete set forth in your letter, The the-
atre provides g cash swerd or prize for thoze putrons fortunate
enocush to srrive at the correot numbers on the clrculer dise
on tae stege, Cf course, the elemant of considerction, the
direct or indireet furaishiing of which 18 zlsc necessary to
caongtitate a lottery, im pregsent. Eack patron hes direetly -
reid & coneiderctlion by purchesing his tiecket to the thestre,
which elso represenis considerstion for the right to pertici-
pute in the prize. Cole ve. Stnte (Tex. Ct., Crim. App.}), 112
e e {(24) 725, 1% 1e the third elexment, oche&nce, that raices
& doudt ir your mind g to whether or not tils is a leottery,
end in this eonneotion you caite the sase of Boatwright vs.-
itate, 38 5. ¥. {(24) £7, sad FeRae vs, Stete, Bl 5. W. T4,
in support of the propesition that these are contests of skill
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rather than chance.

in the Boetwright cese, the Court of Criminal Ap-
prenls held thet & punch board, whereln were placed 4ifferent
echeckers problens, tae seme to be complsted by the partici-
pant after paylng a fee for the privilege of partiolipating,
did not constitute & loitery, evem thouglh prizes were awarded
thoge working out the best solution. NHowever, the court em-
phesized the faot that the only element ol clience there ine
volved was the neturs of ths cheocker problem to be drswn, There
eny person might perticipate in the geme, and every person who
rurchesed & checker problem stood on an equal footing, based
upon his knowledge or inaptitude in the sclence of checkers.
The elercant of sxill predominated.

likewise, in the NoRas omse, whether or not a player
wont & knife depended entirely upon his akill in tossing a hoop
onto the knife rack. The slement of skill predominated,

1t is mteted in 38 Cor, Jur. at page 291

*The rule genarelly followed ir the United
Stetes is that the word *lottery' includes those
schames wherein chence is the dominant facotor in
dotormining the resuli, although it may bde afw

Tected 1o some 4 by the exercise of axill
or Julgment, but the ruio, known as the Hure

chence doctrine,' thet a contest im not a lottery
uzless its L{ssue depends entirely on chanoe, is
supported by some authorities in thie country

er.d ic of peneral sppreciation in Yngland and
Canade.”

See eleo 17 Tuling Case law, p. 1225,

in Stete ix rel, MeXittriok, vz. Clobe~Demoorst jube

lishing Compeny {Sup. Ct. ¥o.), 110 S, ¥wW. (24) 705, 113 4. L. H.
1164, defandent newspaper conducted s "Femous llsmes™ contest,
wherein & 14ist of titles was printed beneath & series of car-
toong, conteztents to gelect the one nost appropriate to esch
of tie esrtocne. The oourt held that since pore than one title
would be egqually eprropriste, the dominant elenesat of chence
necesgery to meke the puzazle econtesi a lottery existed,

. See also People Ix rel, IZllison ve. Lavin, 171 XH. Y.
164, 71 B. . 753, 756, 66 I, R, i. 601, 1 fun. Cases 165,
where prizes were to be swerdeld %o those meking the clogest
ectimrte of the nurnber of cipare on which the United States
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would collect e stamp tax during e speocified month, and the
contest was held t0 be £ lotlery, Simlilar rulings were made

in S%tevens ve, Times-Star Corpany, 72 Ohlo State 112
Ne T. 1058, 1061, 106 Anm. St. Hen. S86, %593
Tress ITubli

150, 73

and val ® Yi,
shing Asmoclstion, 155 Fed., 58, &1, 1l L. R, A.

(Hew Series) 609, 12 Amn. Cases 319, where guessing sontests
68 to the populer vote in s presidential elsotion were held

lotteries. Irn both omses the court sald:

"It iz true that one sequainted with the
results of the elestions of the state in preve
ious years and sducated in politiesz would have
some advantage over one ignorant in those re-

gpeotg, yst it must be apparent even to the cas~

ual obhserver that the result would depend upon

80 many uncertain and umascertainedle sauses that

the estimate of the mozt lesrned would he afterx
2ll nothing more than s random and undecisive

Judgnent. In the sense adove indicated there is -
an slement of ald.ll% poseible aerteinty, involved,

but it is elear the
elexent iz mere chance,”™

the evntrolling predominating

In the NeXittrick case, supra, the court sald:

*But such is not the true general rule.

- hs wes seid in People Xx rel. Ellison vs lavin,-
nupms if = ocontest were solely hetween sxperts,

possibly elerents sffecting the result whioh no
one could foresee might de held dependent upon
Judgment; bdut not so when the contest is unre-

gtricted, V¥hat 18 o metter of chenoe for one
man may not be for snother, And es Vr. Justice

Tolmes saild in Dillinghem vs, Helsughlin, 264 U. S.
170, 373, 4L Sup. Ct, 362, 363, 68 1. B3, 742,
*¥hat & man does not know end cannot find out s
cheree £8 to Lim, anéd is recognized as ohence by
the lew.,' Cbviously, Iif some ebsiruse problem
comporeble to the Tinstein theory were submitted
te the gensrel public in e prize ocontest on the
reprefsentation thet no speclal treaining or educe~
tion would be requiroed to solve 21t, the conten-
tion could not be maede, after countestantis hed been
induced to pert with: thelr entrsance money, that
the eloment of chance weo absent, becanuse thore
wore & I'sw persons in the world wvho possessed the
learning necessery to understend 1t.*

It iz steted in People wo, lawvin, 117 ¥. Y. 170,
71 ¥, Z, 755, 66 L. R. 4. 5011

73
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*Ne test of the chiarscter of the game
is, nat whether it containe 2n element of
chance or cu element of skill, but whieh ls
the domineting element that determines the
result of tie pgrme.”

- In Hudelsor ve. State (1883), 94 Ind. 426, 48 Am,
Rep. 171, the contest was to guess neareet to the number of
beens conteined in ¢ rlsse rlodbe; it was contended thet the
element of skill here predoninated over the element of shance.
The oourt held the context to be e lottery and sald:

"The eontentlion ol appellants'! oounsel

is, thet the enterprise, ss set out in the
rublication, is not s lottery, nor in the na-
ture of ¢ lottery or gift enterprise: That
to errive st the coryect number of beans in

the glase globe is not e metter of chance, but

a mathemetical eslculation. Ve cannot conour
in this view. /n expert mathsmatisien might
corpute the dimensions of the glasz globe with-
o reasocedle degres of certalnty. Necesserily,
the result eould be bdut approximately a0 .
To be mathematicelly correot the axset thlck-
ness of the ylass would havs to be known. This
sxeotness could not be attained by an odoerve~
tion of tihe sealed slode. Hers would neceasarw
117 be an element of guessing, And i the exast
sizo of the ¢lodbe were xnown, it would be uttere
1y impos=zible by the appliocstion of mathematie
szl rules, or by any othsr mesns, to caloulate
the number of beans sontained ian it, The size
of the several beans, sc far a2 they ocould be
observed, would be a matter of pure guessing.
And besides only those on the surface sand nhext
to the glass could bo seen., Those in-the scenter
night be smaller or larger., In short, there
could be nn fixed or definite faet or quantity
uporn. which te base a methematlioal osloulation
or determination, The nuxber of beans In the
Tless eould be pothing else then @ matter of
Fuessin~. ALz expert mathematielan might more
neerly Tix the nize of the globe than an entire-
1y uneducszted person. And so he, azd persons
of better Judgnent, micht more neerly iz the
munber o beans in the jlobe than persons of
less Judement., Yet tho exaclt number would de

¢ nere meobter of guessing. That anyone shonld
Fuesse the correct number would be a metter of

ne merest chance, because there ars no neans
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of gttalninge tc e certalnty.™

e belleve thst these ceses ere rimiley to the cese
at hand, snd thet tle elanent of chunce prefoninstes over wist-
ever elements of exill ey exist, Ukile one skilled in =mathe
enntice and engineering mipht more eesily guess or celoulste
the numberr nzrked on the circuler Alsc on the stage of tie
theatre hy gucssing the angles thereby formed, in the final
snelysiz one nmaking suoh & calculstion--even one skilled in
matlematioe and englneering prinoiplese—ewould be performing
no more than a guess, There are no certainties known to the
man performing the selculstion on whielh methematicsl princi-
ples could be besed, s0 ar %0 arrive at the exsot result, In
other words, 1in co-Cer to bo mathematically oorrect, the cone
testoant would have %c know the size o0f the elroulsar dise on
the stage of the theatre, the exae¢t sise of his entry card in
his hend, and the sxast ratio between the oirele printed on
bis sntry blenk &nd the eircular 4ime on the atage of the the=
atre. Iz addition, the exaot angle made on tie cireuler disc
on the gtags of the theatre would have to be measured and ime-
posed upon the card, thoe entry blank, in his hand. Mo suwoh
exsct caloulations are avalleble to an ordinary patrom cesuslly
observing this parephernaiis fyom his goest in the theestre. In-
deed, Lo patrons of the theatre will be 30 skilled in engineere
ing and mathematical principles s %0 use any sueh method suge
gested In esloulsting tie result, Hor 46 we believe that this
was ths intention of those ocondueting the contest, Ais in the
bean oontest, those participating must of nsceasity guess the
nuzbers indicuted by the msrkers, and the bent guesses will
win, e hold that this is the third elszment of chesoe neces~
sary to eonstitute & lottery.

Congequeantly, you are respectfully sdvised end it is
the opinicn of tliis department that the movie contest plan
under the facio submitted in your letter, constitutes a 1o£tery
sueh o8 iv condemned by irtiale 654 of the Pensl Code of tils
state, '

Very truly yows
ATDORIVEY GERERSI. QF TIOLS

40
LPPROVEDAFR 29, 19 Sy Cf7
e

. ¥alter ., ¥oeh

ATTORNEY GEIFVAL CF THXAS sseistant
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