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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Hon. Frank R. Yurray
County Attorney
Carscn County
Ysnhandle, Texes
Dear Sir: Opinion No. 0-284%

Ret: Constitutionaldty of H. B.

Your request for opinion has b
cerefully considered by this dgpartment,
your letter of request as follows
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County Judge.
such ap 0-19585
ggt would be

in this e
authoritie
deputies

thet the assistants or
apticle 3891 must be paid

: pXeroise none of the authority
4 be employed merely for work
igo” and other work made necessary

satly appreciate ycur advice as to
it is lawful for the County to em-
or stenographer to work under the

of the County Judge and pay said olerk
rapher from funds other than fees of the
County Judge's offioce. In this connection, will
say that the fees of office of County Judze in this
county are only nominel, the main voclume of work
being caused by oil valuations, P,W.A. projeots,
County Supsrintendent's work and various new things
that have grown up in connection with county work."
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Carson County, Texas has a population of seven
thousand, seven hundred and forty-five (97,745) inhabitants,
according to the last preceding Federal Census of 1930,
and its officers are compensated upon a fee basis.

Oninlon No. 0-2224 of this department holds House
ri1]1 438 of the 46th legisleture of Texes unconstitutional
as a local or speciel luw attempting to regulate the affairs
of & county in contravention of Section 58 of Article 3 of
cur State Constitution. We enclose herewith a copy of
opinicen No. C-2224,

Article 3802, Vernon's Annotated Texas Civil Sta-
tutes, reads 1n part as follows:

"Whenever any distriet, county or preoinct
officer shall require the wervices of deputies,
assistants or clerks in the performanece of his
dutles he shall apply to the County Commissioners'
Court of his county for authority to appoint such
deputles, assistants or clerks, stetiang by sworn
application the number needed, the position to be
filled and the amount to be paid. Said applioca-
tion shall be accompanied by a statement showing
the probable receipts from fees, commissions &nd
compensstion to be collected by saild office during
the fiscal yesar and the probable disbursements
whiech shall include all salaries and expenses of
gaid office; and sald court shall make its order
authorizing the appointment of such deputies, assis-
tants and clerks and fix the compensation to be
paid them within the limitations herein prescribed
and determine the number to be appointed &8 in the
discretion of said court may be proper; provided that
in no cese shall the Commissioners' Court or any
member thereof attempt to influence the appointment
of any perscn a8 deputy, assistant or clerk in any
oftice. Upon the entry of such order the officers
applying for such assistants, deputies or wslerks
shall be authorized to appoint them; provided that
said compensation shall not exeeed the maximum
amount herelnafiter set out. The compensation which
may be allowed to the deputies, assistants or clerks
above nsmed for their services shell be & reasonabhle
one, not to exceed the following amounts:

"l. In counties having a population of twenty-
five thousand (25,000) or less inhabitents, first
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agsistant or chief deputy not to exceed Eighteen
Hundred (%$1800.00) Dollars per annum; other

agsistents, deputies or clerks not to exceed Fifr-
teen Hundred (§1500.00) Dollars per annum each.,"

Article 3883, Vernon's Annoteted Texas Civil Sta-
tutes, reads in part as follows:

"Except a8 otherwise provided in this Act
the snnual fees that may be retained by precinct,
county and district officers mentioned in this
Article shall be es follows:

"l. In eounties containing twenty five
{25,000) thousand or less inhabitants; County
Judge, Distriet or Criminal District Attorney,
Sherirf, County Clerk, County Attorney, Distrioct
Clerk, Tax Collector, Tax Assessor, or the Assesa-
or apnd Cellector of Taxes, Twenty-four Buadied
($2400.00) Dollars eech; Justice of the Peace and
Consteble, Twelve Hundred {$1200.00) Dollars each.®

Article 3891, Vernon's innoteted Texass Civil Sta~-
tutes, reads in part as follows:

"Each officer named in this Chapter shall
be first out of the current fees of his office
pey or be paid the amcunt allowed him under the
provisions of Article 3883, together with the
salaries of his assistants end deputies, and
euthorized exp:nses under iLirticle 3899, and the
amount necessary to cover costs of premium on
whatever surety bond may be required by law, If
the current rees of such office collected in any
year be more than the amount needed to pay the
amounts above specified, seme shall be deemed
excess fees, and shall be &isposed of in the
manner hereinafter provided.

"In counties containing twenty-five thousand
(26,000) or less inhabitants, Distriet and County
officers named herein shall retain one-third of
such excess fees until such ope ~third, together
with the amounts specified in Article 3883, amounts
to Three Thousand Dollars (8§5,000). Precinet offi-
cers shall retain cone-third until suech ope-third
together with the amount specified in Article 3853,
amounts to Fourteen Hundred Dollars ($1400).%
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Article 2892, Vernon's Annotated Texas Civil Sta-
tutes, reads &8 followsa:

7iny officer mentioned in this Chapter who
does not collect the maximum smount of his fees
for any fiscal year and who reports delinquent
fees for thet year, shall be entitled to retain,
when collected, such part of such delinquent fees
as is sufficient 4o complete the maximum oompensa-~
tion authorized by Articles 3883, 3883-4, and
3886 for the year in which delinguent fees were
charged, and also retain the amount of excess
fees authorized by law, and the remainder of the
delinguent feses for that fiscal year shall be
pald as herein provided for when collected; pro-
vided, the provisions of this Artiecle ghall not
apply to any officer after one year from the date
he ceases to hold the office to which any delin-
quent fee is due, and in the event the officer
sarning the fees that are delinquent has not col-
lected the seme within twelve months after he
ceasss %0 hold the office, the amount of fees
collectsd shall be paid into the county treasury.
Provided, however, that nothing in this Aet pre~
cludes the payment of ex-officlio fees in accor-
dange with Title 8] of the Revised Civil Statutes
of Pexas, 1925, as part of the maximum compensa-
tion. Provided, that any change mede in this Arti-
cle by this Act shall not apply to fees heretofore
earned.®

Article 38985, Verncn's Lnnoteted Texas Civil Sta-
tutes, reads as follows:

"The Commirsicpers’ Court is hereby debarred
from allowing compensation for ex-officioc ser-
vices b county officials when the compensation ané
exce:s fees which they are allowed to retain shall
reach the maeximum provided for in this chapter.

In ocases where the compensation and excess fees
which the officers are allowed to retain shall not
reach the maximum provided for in this chapter,
the Commisasionerst Court shall sllow compensation
for ex officioc services when, in their judgment,
such compensation 18 necessary, provided, such
compensation for ex officio serviges allowsd shall
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not increase the compensation of the offieial
beyond the maximum of compensation and excess
fees vllowed to be retelned by him under this
chapter. TFrovlided, however, the ex officlo
herein authorized shall be allowed only after
an opportunity for a public hearing and only
upon the affirmative vote of at least three
members of the Commissionerse' Court.m

Article 3839, Vernon's Annotated Temas Civil Sta-
tutes, reads in part as followe:

"(g). At the close of each month of his
tenure of offjce each offiger named herein who
is compensated on a fee basls shall make as
part of the report now required by law, an
itemized and sworn statement of sll the actual
and necessary expenses lnocurred %y him in the
conduct of his office, suoh as stationery, stamps,
telephone, premiums on officials' bonds, includ-
ing the cost of surety bonds for his deputies,
premium on fire, burglary, theft, robbery insur~
ance protecting pudblle funds, traveling expenses
and other necessary expenses.... The smount of
salaries paid to assistents and deputies shall
algo be clearly shown by such officer, giving
the name, position and amount paid each; and
in no event shall any officer show any greater
amount than actually paid eny such assistant or
deputy. The amount of such expenses, together
with the amount of salaries pald to asslstants,
deputies or clerks shell be paid out of the fees

earned by such officer...." (Underscoring ours)

The lenguage of sub-division {a) of Article 3899,
supra, is essentially the same &8s Article 3897 of the Revis-
ed Civil Statutes of 1911, as amended by Acts of 1923, which
was construed by the Texarkana Court of Civil Appeals in the
case of Casey vs. State, 2859 8B 438, as not including steno-~
graphic help in its allowange of “soctual and necessary ex-
penges,™ to the office holder in the conduet of his office.
The Court applies the rule of oconstruction "ejJusdem generis”™
which would likewise aprly tec the present gstatute inasmuch
&8 the same sets out the allowadble office expenses particu-
larly, in like manner, as the statute construed in the
above mentioned case, fixing the grade and character of such
a8 not including stenographioc help.
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Opinion No. 0-1820 of this department holds that
the county attorney of Walker County, Texas, has no authority
to employ & stenographer and pay her salary as an authorized
expense out of his feeg of office. This opinion definek the
term "stenogrepher.”

Opinion No. 0-1874 of this department holds that
when the county attorney of liberty County, Texes, complies
with Artiocle 3902, Vernon's Annotated Texas Civil Statutes,
8 “olerk"™ may be aprointed for the ccunty attorney.

Opinion No. 0-1930 of this department holds that
nelther the ecounty sttorney nor the commissicners' eourt
have any statutory autheority to employ a stenographer for
the county attorney of Johnson County, Texas, and pay for
same out of county funds. This opinion alsc holds that
neither the commissioners' oourt ncw the distriet attorney
of Johnson County and the 18th Judicial District have any
statutory authority to employ a stenographer for said district
attorney and expend either county or state funsds for the pur-
pose,. Thia opinion further holds that the commissioners’
oourt of Jchnson County, Texas, a salery county, having a
pepulation of thirty-three thousand, three hundred and seven-
teen (33,317) inhabitants according to the last preceding
Tederal Census, may suthorize the employment of & stenographer
by the county Judge and pay for such services out of the
general fund of the county to an amount not to exceed Twalve
Bundred {$1200,00) Dollars per year, under the provisions of
Sub-division (a) of Seetiomn 13 of Article 8912e, Vernon's
Annotated Texass Clvll Statutes. We also enclose hsrewith
copfes of opinions Nos. 0-1820, 0-1874 end 0-1930 of this
department.

We are unable to f£ind any velid stetutory authority
which would authorize the commissioners® court of Carson
County, Texas, to expend any county funds for the employment
of a stencgrapher for the county judge of sald county.

The county judge of Carson County is without statu-
tory authority to employ & stencgrapher and pgy her salary
e an authorized expense of his office out of his fees of
office.

You are respectfully edvised thaet 1t is the copinion
of this department that when the county Jjudge of Carson County,
Texas, complies with Article 3902, Vernon's Annotated Texas
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Civil Statutes, & clerk may be appointed for the count
Judge and when the county judge complies with Section {a)
of Article 3899, Vernon's Annotated Texaa Civil Statutes,
he may pay said clerk out of his fees of office as an
suthorized expense of office. The county would not he
anthorized o expend any county funds whatsoever for the
payment of the salary of the county judge's clerk im your
eounty.

Yery truly yours
ATTOCIREY GERERAL OF TEx&S

U/éi% J. Fenning

Assiatant
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