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Re: Are transferd zetfe prior to
- the dauo o; 46 passaze cof
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' -We aye in recelil ] latter in wiich you ree
quset en opinion of this dew N
contained thorein:

*rs. d a resident
of Bexar Cg 7/ CN or nbout Decedber 24, 1239,
Pricr to ibr 7 Arril, 1938,
she zade Certieln rac) oadate transiers to uer

two song wilhoMi cdegunte ‘pounsiderstion, Said
whkerial pert of hLer
Tnct, all oxcept her
fiere cazde prior to the
b4 Amendzent bo Axt,. 7117,
taxber 20, 1839), by the
"arin* such r**nemrs subject to
2Nce LAX,

he 'desth of ¥rs, Davideon cocoured after
heodze effoctive, “'hieh. dete siculd

trans’ers or the dase of Lely death‘?
*If the daie of tius transfe*s COVeIns,

theaoe translers ere not cabjlest to a tax, vus,
if tho dete orf death . overna, then iV weould

" oy :
"UNICA'noN 15 TO ME CONSTRUED AS A DEPARTMENTAL OFIHNION UNLESS AFFROVED BY THE ATTORNEY SENERAL OR FIRST ASSISTANT
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come under the provisicna of the new law end
be tazable."

Your leitter clearly statas the facts and question
in tais case, Under the faots stntod we assume that the
transfers passed full lesal title to tho transierees ess of
the time of such transiers. The questioa then is vhethsr
or not such trensfers are sublect to tie Texns Inhoritance
Tax even thoush mede prior to ths exendzont t9 $heo Texsns
Inheritence Tex Statute ian cuesticn wilch alloxs the taxation
of such transrfors., 7The doeceased died subsesuent to the
effective date of guch ameadument., Ariicle 7117 of the Lee
vised Civil Statutes, as azended by House Blll $359, Section 1,
Aots of the 46th Leglelature,; 1939, reads as followst

*All »>roperty within tHe ‘urisdiction

of this itate, real or pers nal, cor;orate
or incor-orate, and eny in.erost therein, in-
cluding property nagsing under a zensral pover
of appointrent exercised by the dececont by
will, including the procsods of life insurance

_______ to the extent of tho ezount receivable by the

e T executor or edzinistrator =28 insurancs under
policies takon out by the decsdent unon his
own life, and to tho extent of the excess over
Forty Trousend Dollers (340,000) of the azount

. _ rateivable by all other bLeneficiaries es insurance

under policles taken out by the cecedent upon
his own 1ife, whether belonsing to inhabltants
of tnis State or (o psrsons who &re 10t ighabi.
teatasregardless of whoether such rroporty is
located within or withocut this state, walceh shall
pass absolutely or is truat by will or by the
laws of Cescent or distrivulion of tals or eny
other Stets, or by deed, ::rant, sals, or ift
nado or intended to take effect in possession
or enjoyzant after the deanth of tis grantor or
donor, shall, uzon passinz to or for the use of
eny person, coraoraticn, or acsoclation, ve
subjeet to e tax for the bencfit of the Stautels
General Hevenus Fund, in sccordance with the
followins claasiiication. Aay transler zmade by
s srantor, veador, or doaor, wirather by doed,
grant, sale, or :=i7t, shell, ualssos saowa to
the contrary, be desied to Lave bszea zade in
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econtezmplaticn of death and subject to the
same tnx as herein provided, if such transfer
1is nade within two ?2) years »rior to the
death of the gzreantor, vendor, or donor, of
a material part of his estate, or i{f the
transfer made within such period s in the
nature of a final distribution of property
and without adecuate velucble consideration,
Acts 1923, 2nd C. S., Ds 63} Acts 19”9 418t
leg., 18t C. 8., p. 109, eh, 50 s Aote
1939, 46th Lege, H. B, £990, | i.

Under the Tacts sudbmittad the transfers in ques=-
tion were made within two years prior to the death of the
grantor end were made without adequate valuable coansideration,
Prior to the mmendment by the Legislature ia 1939, such
transrera were not taxable,

Kowhero in the wording of the amendzent is there
any lenguase to evidence an intention of the Legieleature
that the amendzent should operate retroactively so as to
tax trensfers that were fully czonsuzmuted prior to the effeg~
tive date of sald amendaent, Whike we have no Texas deolw
sicns on this question, the great welght of authority throughe
out the United States ias to the effect that such an act
i:posing & tax upon transfers whiel fully vest title in
the transferees is not retroactive unless the sweoirio
1anguase of the statute so nakes the same,

The Supreme COurt of antana in the cass of State
vs, District Court of 8th Judicial District in and for
Chouteau County, 98 Pac. (2d4) 938, decided Noveaber 29,
1939, weas feosd with a sluilar situation, The facts in
thut oase d{sclooe that the deceased made certzin transe
fers by deed in 19834, In 1935 the Montnana statute was
ezended so that instead of.1% providing thet "every trans=-
fer by deced, grant, darzain, sele or gift made within two

ears prior to the death of grantor . . . and witaout a
falr ocneideration in money or m.neys shell unlecs shown to
the contrary be deexmed to heve been made in conteaplation

of death,” it wes chaungzsd to read: ™every transfer by

Coeed , . . made within thros vasrz prior to the death of the
£rontor « « o° The decessod diled in 1938 which was subzse-
quent to the suendzent of the statute in 19:5. The oourt
held that the two ysar poricd applied and that the law prior
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to the anendrment in 1935 was epplicadble to the transfers
in question. The court stated as follows

"It 18 elenshtary that 1t would hoave deen
conpotent for the Logislature ¢0 have made this
statute retroactive if it saw ri; to do 80."

*There is nothing in Cheapter 188 to sugsest
that the Legislature intended that 1t should ap~
ply to deeda theoretofore nmade, It is a jenersl
rule that statutes ars intended to oparste pro-
gpecstively only unless otherwise expressly stated
or olocerly and necessarily iaplied end ths pre-
sumption is against retrospeotive operation.”

The Suprexe Court of Callfarnis in the cass of
Hunt ve, Wicht, 182 Pac. 839, was coafronted with a simte
lar situation and in that ¢ese the transfers in qusstion were
made in 1905, The Califoraia statute wng smended in 1911
B0 a8 to tax guch transfers, The decemsed died 4in 1913,
The acurt gongluded that the transfers were fiot texable and
steted as followst : '

"It ia the vosting in interest that c¢onsti-
tutes the succesasion, and the question of liabile
ity to sueh 2 tax zust be detornined by the lew
in force at that time, « « o

"1t 18 fcmaterisl so far as the guestion we
have éiesoussed is concernsd, tha%t it is sllezed
that the transfer was made 'in contermplation of
hie dcath and without valuable conaideration,!?
The estate conveyed fully vosted at the tice of
the &elivery of the deced in escrow, entirely
regardless of the :otlves of the grantor for the
sonveyance, and witlout rogard to whether the
transfer was mithout valualtle coasideraticn,
and thore was then nc law iaposing & tax on aay
such transfer,” |

The Supreme Court of California reaffirmsd this
rule of law in construing a sizailar faot situ-tion in the

Sasze of In Re Brix's Zetete, 188 Pac. 135, 7The court stated
s follows)
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"As alrezdy stated, tkis tramsfor was zade

Yny 28, 1915, 7The doad arponrs to heove bLeea
fully delivered and effective at the time it
baars date. The taxability of the trunsrier zust
tharelore be deteriined by the law in effsct ot
that time, Hunt v, Wioht, 174 Cal, uug 132 Xac,
039, L, E. A., 19172, 961} Estate of Ffelton, 178
Gﬂlo 669‘ 189 Pac. 368, The law in force at :
that tize was the act of 1911, Stats. 1911,
Do 718 o o "

The sszo rule of law wag announced dy the Suprems
Court of Loulsisna f{u1 the ¢ase of Succession of Willlams,
129 fo. 201, The ocourt otated as followss

"Statutes levyirg taxesd on donations or
trensfers mede in contemplation of desth are
never canstrusd as applyinz to trensacticns that
ware completed belfore the lew was enacteﬁ. It
ves 80 decided 4ia Shwab v, Doyle, 2358 U. 5. 829,
‘2 3. ct. 391' 65 L. l-td. ?47’ 28 A. L. R' 1554,
with relference to the Acet of Consress of leptene
ber 8, 1916 {39 Stat. 777), tho rirst ocatats tax
act, And it has since been kold that to zlve
puch & statute the retroactive erfect of taxing
treanefers nsdse previcus to tie encotwont of the
loaw would amount to oconfiscetion and be viclaw-
tive of ths Jourteenth Amsndzeat of the Consti~
tution of the United Ltates. ¥Fichoels v, Coolidgze,
274 U, 5, 531, 47 B, Cte. 710, 71 Le 24, 1185,

G2 Ay La Re 1533; Blodgett v, Holden, 273 U, 5,
144, 43 3, Ct. 10. 72 L, Z4, 2C83 Cntarmayer Ve
morson. w?é UQ -JQ 439. ‘B 3- Cto 353' 7"- LQ Ed.
64‘50 . @ 0* "

A si=ilsx qaeation.was decidad by the Su~zelor
Court of Colaware in the cnse of lrouwn vi, Pennsylveaism
Coupany for lasurance oa Lives and Sranting Annuitiaa.
126 Atl. 715%. In that case an attenyt was medée to tax
cortaln transfers wilch had beua zade in Lﬁld boenuse z2uch
transfers wera nade taxatle by an asiendzent t2 tie Zelaware
low effaective linreh o4, 1917, and the d3031$ud dié nat
die until Anril »7, 1517. The court comcluded that the
law in effect at tio tize of 4the transfer controllcd and
taet suoh tranpfers were rot taxabio, The opurt stuteé as
folliows:
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"The pleintii{f arsues that the statute in
question ves intended to be retroactive beoause
it ocntaine thess wordet fAay trensfer « 1
within %wo yeare o»rior to his desth witlhout full
congideration in money or :oney's worth shall,
unless shown to the contrary, bo doemed to have
bean nade in contaamrlation of death witiiia the
meaning of this chsyter.' Inaeszuch es the law

. provides that 587ts nmede in contennlation of
death shall be subject to tho tox, and Jurther
provides that 51{ts zade within two years prior
to the death of the d:aor shall te deesed 10O
have baon nade in contextlation of denth, it is
insisted the $ift in the present case iz liable
to the tax., 1t 18 not claized there is eny
other lansusze in the statute that indicantes an
inteation that it sioculd be retroactive,”

®e ¢« « The transfers, therefors, could not
be taxable unless the taxing sot is yretroacotive,
and we have held it is rot,”

The saxe rule of law was ennounced by the Surreme

"~ Court of Pennsylvania in the case ¢f In Re Tennldton's

Estate, 19) Atl., 39. The court stated as followsa:

*The ect of 1919 inyo0ses a tax unox fthe
vigzht of sucesssion or tho privilese of receive
ing at doath the projeriy possessed by a deco-
dent,' Dolan's Zgints, 879 Ia., 532, 538, 124
A, 178, 173, 49 A. L. R. 853; irkpatrick’s Zstete,
27% Pa¢‘$71' 2?3. 119 Ae 20T, It ars Peen re=-
peatedly held that this act oaly applies %o
transfers occurriaz efter 4ts enzetuzent and not
to thoze pricr thorotos « « ™

The Supreme Court of Ponasylvania alsc e¢onscidere
ed a problex gliazilar to that whiel eonfronts us iIn tiis case
in the casze of In He Oliver's Zatate, 117 Atl, 5ls Ia t2at

- eas2 the tranefars in guesticn toox nlece in 161S., ©On June

20, 1919, the Fennsylvania law was econded so o8 to tax
sucihi trensfors, The degecsed ¢led Tuly, 1319 The court
holé thet the transfers wore not taxable and stated as
Tfcllowss
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*The deorea mist be affirmed, The act
providest

®¥That a tax shall be, and 1a heredy,
{aposed upon the transfer of any property, real
or personal, or of any lnterest thorein or in-
come therefrom, 1ln trust or otherwlse o o bY
dg¢ed, crant, dbarzalnm, eale, or Gift, nade in
gonteanlation of the death of the srantor,
vendor, or donor, or ianteaded to taze effect in
possessicn of enjoyment at oxr &fter such denth,*

*Neither these words, nor any other perts
of the aet, show an intontion to i-poze the
tax on any *translfert wiich wzs felly acconw
plished prior to its puassasé; and hence the de-
oree is correot, for the rqeson stated by tha
court btelow in its opinion, unless there is
pomet.ing in the statute which coapels a dif-
ferent conslusion.”

The Court of Appeals ia Now York in the case of
City Bank Farmers Trust Cosjany vs,. Kow York Central Hollway
QCoapany, 170 I, S, 489, considered a siziler vrohlem. That
court in an opinion written bty Chief Justice Carfozo held
that an inhoritence tax statute was aot retroective and
stated a3 followst

"{hatever im=unity existed when the {rans-~
for becenn effective, coatinued to exiczt thare-
after, unbouched in its iaterrity by anything
that the Leglelature could do."

The Sunreme Court of Iowa in the case of Lewis va,
Brown, 166 ¥. B, $9%, announced the same rule of law end
stetod ae followst )

e &« o In the cage before us the richis of
plaintifrf and the Litteers with resnect to this
property were fixed and mede 1rrevooabls, except
by zutual oonaent, on the date whea the napers
vers exocuted and plaintiif acquired possession
theresunder, nnd 1f we ray assuze thet it wag cone
petent for ths stnts to thersalter eacct or amend
g statute to inpose B tax upon such transiers of
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title, the retrospective oharacticr effect

of such sarctaent suat olearly ajpear, and

in the ebdbsonce of anythin: showin: sucl: in-
tent the courts will zive it progpective ellect
only. Thare {8 nathin;; in tiis asenduent in-
¢icating eny lezislative inteont to cive it
ratrospective application, and it follows that
even 1L we wore to construe it as beins otiere
wiss applicable to such a transior as 1s here
beins cconsidored, it would -iot govern the re-
sult of this apjpeal.”

The saze rule of low wrs announced by the Supreme
Court of Errors of Connecticut 1la the oase aof Blod;att VS
Cnion and New Haven Trust Coupanygy 116 Atl. 508, The court
stated the isgsue and coneluded as followat

*The question first to be considered 4n
lo2ical sequence is whether the taxihz statute
appliczble to tha trust fund is the act of
1913, which wee in forcs when the deed and the
securities vere delivored to the trustee or the
statute of 1315, which caxe into effect after.
——— the establishient of the trust, but before thea
T settlor's deathy « o o

“On the othsr hand, ea irrevocadlas grent
. _ of & reaainder interest 1s & present transfer

' of it fo the remajinder—an, and, since a suc-
cesslion tax 1s a tax on tiie transler, aad anol
oa the projperty, the zuestion whether any
particular traasfer 13 or is not texable should
loclcally Gopend on the teras of the statute
in forco et tha time when the transfer takes
place, ‘

"fhether the Legislature cizht constitu-
ticnally lay a sucoession tax ujson a transfer
of a reuainer intarest vhicir had already vestod

~1n rizht before the statute was pesged, 1z a

tuestlica whileh we noad not dlscuss any further
i than to observe that the in-ent to lay & retiro-
active tax ou=ht to be nanifosted by very zlain
and explicit worés, and thet we find no 9xdores=-
8icn of tant incent In tho zet of 1915, Our
ccnolusion that the applicavle taxin; statute
is that walich was in forcs wiaea the irrevocable
trust deod wns delivered s-reed with the édeol-
gicns in other Jurisdictions, « « "
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" While thare are so=za caszsa vizich tezd to indicate
conirary to the rule of law anncunced previously ia this
opinion, ae preoviously stated, it is tho overwhalaing wei-ht
of authority that as to transfers which take ~lace and vest
title ia the trensieross prior to the amzendiont of tie tax
statutes which taxes such translers the saue ars not taxchle
under such azendment: degdlte the f=2ct th~t the deceased £ied
subgsenuent to the arienduent, ¥VWe are of the onianioca that
tris is the correct rule of law to bo epplied in this cese
and thet the tranofers in qusstion are :20% taxzable under
the azend=mest to the Inheritaance Tax Sgatute by the 44th
Legislature in 1933,
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