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Honorable Orville S. Carpenter Opinion No. 0-2248

Chairman gnd Executive Director Re: Whether or not money paid by
Texas Unemployment Compensation Commission an employer under the "Ammuities,
Austin, Texse Insurance and Savings Program" and

the "Accident and Sick Benefit Plan™

and "Dismissal Wages" constitute

"wages" under the Texas Unemployment

Compensation Act and the regulations

of the Unemployment Compensation Com-
Dear Sir: ' misslon in pursuance thereof.

We recelved your letter dated April 17, 1940, which is self explanatory
and reads as follows:

"The definition of 'wages' found in the Texas Unemployment Com-
pensation Act (Article 5221b-17faf) is the same definition which was
found prior to the Act's amendment on April 1, 1939. Under this
definition of wages the Commission on July 2, 1937, adopted ite Regu-
lation 36, 'Items Included as Wages!. .Regulation 36 was superseded
by the present Regulatiop 38, 'Wages,' which became effective by
adeption on September 5, 1939. It is under the statutory ‘provision
cited, as well as under the regulations applicable to the periods of
time indicated, that your opinion ie requested with respect to the
fact situations which are to be presenmted. Does money paid by the
corporations which are the employere, under the 'Annuities, Insur-
ance, and Savings Program' and the 'Accldent and Sick Benefit Plan'
and as 'Dismissal Wages' constitute ‘'wages'!' under thc Texas Unem-
ployment Compensation Act and regulations in pursuance thereof?

This question contemplates money paid into the Funds or Plans as
well as money pald to individuals.

Annuities, Insurance, and Saving Program

"On January 1, 1938, the Ethyl Gasoline Corporatlon adopted an
‘Annuities,- Insurance, and Savings Program' for the benefit of all
employees of the Company who were In active service on January 1,
1938. Participation in the plan was, and 18, voluntary. For the
purposes of this program the company established a trust fund, such
trust fund being administered by a corporate trustee.

"Under the plan &ll participating employees contribute by salary
deduction authorizations a sum of money not lesg than three per cent
nor more than ten per cent of current salary. To this amount the
corporation contributes an equal sum., From these funds each
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participant allots a sum not less than two-thirds of the total
thereof for annulties. The balance, if any, called 'savings,’
remains as g credit in the employee's account in the trust fund.

"A group annulty contract was entered into by the Company
with a Life Assurance Socliety, under which annuities gre pur-
chased by the Company with the amounte allotted for such pur-
poses by the employee. Group annuities purchased for a parti-
cipant belong solely to him. The amount of amnuity income
payable at retirement depends, or will depend, upon the age at
which such sllotments are pald to the Assurance Society, the
age at retirement, the form of annuity selected, and other perti-
nent factors.

"Upon termination of employment, an employee receives, or
will receive, such pald-up deferred annuity as was, or shall have
been, purchased with his own contribution, or he may elect to re-
celve in lieu thereof cash equal te the sum of his own contribu-
tions plue interest. With respect to the empleoying company's
contribution, the particlpant receives, or shall receive, a paid-
up deferred annuity which annuity hae no cash surrender value.

"o the extent that a participant's credit balance in his
savings account permits, 1t may all be used by him to purchase
Insurance or 1t may be withdrawn in cash; provided, however, that
the cash withdrawal option may be exerclsed only after the com-
pletion of one year's continuous participstion in the plan, and
thereafter at intervals of not less than twelve months.

"Accident‘and Sick Benefit Plan

"Under this voluntsrily established plan, the company pro-
vides for the payment to eligible employees, absent on account
of illness or accident, of benefits equal to thelr normal salary
or wages for periocde of weeke ranging from one to thirteen, de-
pending upon the employees' number of years of service. In ad-
dition to the benefits paid in accordance with the provisions of
the plan, the company, as a matter of general policy, extends
further benefits in certaln meritorious casee. The company
charges benefits paid under the plan to 'Accident and Sick Bene-
fits - supplemental.’

"Thus, two types of benefits are available to the employees:
(1) benefits paild in accordance with the plan, and (2) the sup-
plemental benefits paid in accordance with the compeny's policy.
This plan is presented In detail Iin the 'attached. four-page mimeo-
graphed instrument.

"Dismiesal Wages .
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"'Dismissal wages' are amounts of money paid to employees
of the company upon the termination of their employment. The
company payse a dlscharged individual, upon his discharge, &
sur of money over and above hils regular wages, which varies in
amount directly with the length of hie service record with the
company. There 18 no legal obligation on the part of the com-
pany, contractual or otherwise, to pay these diemissal wages."

Section (o) of Article 5221b-17 of the Texas Unemployment Compensa-
tion Act, same being Acts 1936, hkth Legislature, 3rd C.S., Page 1993, Ch. L82,
defines the word "“wages" as follows:

"1Wages' meane all remuneration payable for personal serv-
ices, including commissions and bonusee and cash value of all
remumneration payable in any medium other than cash. Gratuitiles
customarlly received by an individusl in the couree of his em-
ployment from persons other than his employing unit shall be
treated as wages payable by his employing unit. The reasonable
cash’ value of remureration payable in any medium other than cash,
and the reasonable amount of gratuities, shall be estimated and
determined In accordance with rules prescribed by the Commissicn."

Under the above definition of wages the Commission, on July 2, 1937,
adopted Regulation No. -36 which reads, in part, as, follows:

"(2) Dismissal Wages. Payment to an employee of so-called
dismissal wages, vacatlon allowance, or sick pay, constitutes
weges.

M % %

"(4) Premiums on Life Insurance. Generally premiums paid
by an employer on a pollicy of life insurance covering the life
of an employee constitute wages 1if the employer 1s not & bene-
ficlary under the policy. However, premiume paid by an employer.
on policles of group life insurance covering the lives of his |
employees are not wages, 1f the employee has no option to take
the amount of the premlum# instead of aeccepting the insurance
and has no ‘equity in the policy (such ag the right of assign-
ment or the right to the surrender value on termination of his

employment .”

Reguletion No. 36 was superseded by Regulation No. 38 on September
5, 1939. Regulation No. 38, contrary to Regulation 36, is silent upon the sub-
Ject of whether or not accldent and sick benefits, dismissai wages, oOr premiums
paid on insurance policies are wages,

Under the Annuities, Insurance_and Sﬁvings Program we find that upon -
termination of employment, an employee receives a paild-up deferred annuilty which
was paid for with the employee's own contributlon, or the employee.may elect to
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recelve in lieu thereof cash equal to the sum of the employee’s own contribue
tion. With respect to the employer's contribution, the employee receives a
paid-up deferred annuity which has no cash surrender value and which is not
assignable. ’

To the extent that an employee's credit balance in his savings ac-
count permits, it may all be used by him to purchase insurance or it may be
withdrawn in cashj provided, however, that the cash withdrawal does not exceed
one-half (1/2) of the amount in his savinge account.

As 1s seen from the above quoted statute, wages includes all remunera-
tion payable for personal eervices. Even though the employer imposes certain
additional conditions to enable the employee to receive the benefite from the
employer's contribution to the trust fund, nevertheless, in view of the broad
definition of wages as defined by statute, we are of the opinion that the em-
ployer's contributions to the trust fund are wages within the meaning of the
above quoted statute and such contributions are subject to the unemployment
compensatlen tax.

It seems that the employer, in addition to matching the employee's
contribution, may from time to time make additional contributions to the trust
fund. We are unable to determine definitely whether this contribution would
be wages since we do not know the particulars pertaining to such contributions.
If the employee receives additional annuities, insurance, or savings from this
additional contribution made by the employer, eald contribution would probably
be wages. If the contribution is for the purpose of supplying the money to
meet the expenses of the actual administration of the trust fund, said contri-
bution would not be wages. '

Under the plan in guestion, we are of the opinion that the earnings
of the truest fund, such as Interest and profits on investments and dividends
recelved from the insurance companies, are not wages within the meaning of
the Act and are not taxable ag such.

We find nothing in the Regulations promulgated by the Commission
which are contrary to our conclusion above stated.

-The Accldent snd Sick Benefit Plan works as followe:
Employees absent from work because of illness or accident will be

" allowed thelr full rormal salary or wages for the number of weeks specified
below:

Upon completion of ' Full salary will be
service of ' allowed for
1 year : 1 week
2 years ' 2 weeks
3 years 3 weeks
4 years i weeks

5 years 5. weeks
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Upon completlon of Full salary will be
service of allowed for’
6 years _ 6 weeks
T years T weeks
8 years 9 weeks
9 years 1l weeks
10 or more years 13 weeks

It appears to us that the payments under consideration are made as
a result of the personal services rendered to the employer by the individual
recelving them. The above benefits are determined and made in accordance with
a. fixed policy of the employer. An employer would not pay these benefits to
one who had not rendered some Bervice to him. We conclude that accldent and .
gick benefite, as described above, are wages within the meaning of Section
(o) of Article 5221b-17 and contributione are due thereon.

We fiﬁd.nothing in the Regulations of the Commission which are con-
trary to the above holding.

Your letter states that the empiloyer extends further accident and
slck benefits to the employees in certain meritorious cases. As to these
particular benefits, they may or may not be wages according to the particular
facts of each casge. Should the employer pay an employee an additional sum
of money due to the need of the employee and said sum has no relation to the
duration of employment or to the salary of the employee, it would seem that
such beneflts would not he wages "for the performance of peraonal services but
would be an outright gift from the employer to the employee * '

A to these speclal benefits, 1f they are not® wages withln the mean-
ing of Section (o) of Art. 5221b-17, ‘then Regulation.No. 36 of the Commission
would be lnapplicable as to theee marticular benefitsu

Under the facte set out in your letter it seems that 1t is the cus-
tom for the employer to pay every employee certain diemissal wages upon termi-
nation of employment. It appears that the amount of dismiasal wagee pald to
a particular employee depends upon his length of employment and the salary
or wagesg that he had received. The employee, no doubt, contemplates receiving,
these benefits a8 remuneration for the personal service that he has rendered
hie employer. Certainly, no employer would pay such money to one who had not
rendered ecme service to him,

We might say that the Texas Law contains no exemption of payments
of dismissal wages exempting then from the lnclusive definition of wages.
We conclude, therefore, that the dismissal vages are wages within the meaning
of the Texas Unemployment Compensatlon Act and contributions are due thereon.

T might be said that Section 3 of Regulation 38, supra, is in con-
flict with what we have heretofore sald in'thie opinion. .Said section reads
a8 follows: .
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"Ordinarily, facilities or privilegee furnished by an em-
ployer to individuals in his employ are not deemed to be wages
1f such facllities or privileges are offered or furniehed by
the employer merely as a convenlence to the employer or as a
means of promoting the health, good will, contentment or effi-
clency of those individuals in his employ."

We do not belleve that the above Section has any reference to the
particular benefits or wages referred to in this opinion. We quote from a
ruling of the Utah Unemployment Compensation Commission as follows:

"Payments not ordinarily considered wages include * ¥ *
(3) facilities or privileges, such as entertainment, cafeterias,
restaurants, medical services, or sc called 'courtesy discounts'
on purchases, furnished or offered by an employer merely as &
convenlence to his workers or as & means of promoting their
health, good will or efficiency; * ¥ *"

Other states have adopted a similar regulation as to facilities or
privileges furnished by the employer and none seem to have included accident
and sick benefits or dismissal wages within the meaning of such regulation.
It is not our purpose here to determine what particular "facilities or privi-
leges” are included within Regulation No. 38. We merely hold that said Regu-
lation has no application to the "Accident and Sick Benefit Plan" or te "Dis-

missal Wages.,"

We trust that this is the information desired.

APPROVED JUL 11, 1940
/s/ Grover Sellers

FIRST ASSISTANT
ATTORNEY GENERAL

IS:eaw:ilm

Yours very truly

ATTORNEY GENERAL OF TEXAS

By /s/ Glenn R. Lewis
Glenn R. Lewis
Agsistant

By /s/ Lee Shoptaw
Lee Shoptaw

THIS OPINION
CONSIDERED AND
APPROVED IN
LIMITED
CONFERENCE



