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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
AYTORNEY GENERAL

gon. Bert Ford, Administrator
cexas Liquor Control Board
dustin, Toxas

Dear 81r Opinion Ko, 0-2260
" Res ¥Yhether or no tho printing or engraving

and Ar clo 085, Vernon's -
< 1025, and the authority

¥We have your hreo lebters, one of vhich is dated
April 19, 15%0, and t 4 ds ed April 23, 1640, In thess letters

In arriving at the“gcondvlusion that) such stamps vere best for

the purroseg desiredy it\is s that other styles arnd makes of
stazps ve gt by ' provious members of the Board
of Contr éntrol Dosrd and were found to

ve t /80 tough or pliable as to oncoursge
the ré-u On January 25, 1940, you vrote the Board
of Coktr that 4a viev of the facts that the preseant

deemed 1t wdv 1o Ao lot & contraot for the printing of stamps.
You furthergtateds 4n this latter, "Ho change in the ¢azign
or typo of stdgpy nov being used 18 considered necessary.”

We arc thon referred to 3ection 35, Article I of the

I as Lig yor Control Act, It 4is stated that, in conformi&y with
his pro sion, sample theets of the stazmps fov being used vere

seat cut to prospective bidders, along with specifications, by the

b N TV
| HUNICATION 13 TQ BE CONSTAUED AS & DEPARTMENTAL CGPINIGN UNLESS APPROVED BY THE ATYOANEY SEMNERAL OR FIRST ASAIGTANY
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of Control and that by &ccepting theso samples and furnish.
{ng them to the bidders together with the specificstions covering
the samples, the Board of Control accepted the suggestion of
the LiQuor Control Board.

On March 12, 15%0, seven bids were opened in the
office of the State Board of Control arnd the prices submitted,
p thousand staxps, vere: (1) 4%,54; (2} 50.5¢3 (3) 29.875¢;
[0) 42.6¢5 (5) 37.25¢; (6) 42.75¢, and {7) 33.95¢. ~According
to your informition the contract has been avarded to the
highest bid price, pamely, 44.5¢ per thousand steaps.,

Assuning that the contract is leot to the highest
bdidder and basing the future need of stamps on past records,
you xake the following statement:

*Suminz up the vhole situation and asauming that
the contract be avarded at the bid price of Lkl¢ per one
thousand, the total cost of stamps psoded during the
fiscal year 19430-41 will approximate $16,570, vhich
is $5,570 in excess of the amount appropriated by the
legislature for liquor, wins, and beer stamps,”

After presenting the above facts, you regquest our
opinion on the folloving question:

"1. Do you consider the authority of the Texas
Ligquor Control Board as established in the Texas Liquor
Control Act for the designing of stamps as to includs
the sire, shape, composition, and mothod of printing,
that is, as to whether such stamps shall be printed
by lithograph or engraved steel mathods, and vhother
past exporience &3 to the use of stamps nov providoed
may be legally urgod by the Texas lLiquor Control Bosrd
&8 to any stanps to be contracted for in the future?

"2. After defining the muthority and responsi-
b1lity of the Texas Liquor Control Board in response
to question one vill you please advise if it is esaen-
tial that the Texas Ligquor Control Board prescride
the design and other srecifications, if authorized to
do 8o, by & rogularly adopted rule and rogulation?

“3. Do you considar the printing of revenue
starps a8 within that c¢lassa of vork referred to as
atationery and printing in the above moentionsd Article
XVI, Section 21 of the Constitution of Texas vhich
vould requirs that the contract be &pproved by the

Qovernor, 3ecrotary of State, and Conptrolier?
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*2. Do you consider the printing of revenus
staxps &8 vithin that class of work referred to under
the above mentioned Articles 607 to 630b, R.C.S.?

f5. If your ansver to questions 3 and % above are
4n the affirmative, would any contract entered intoe by
any department of the Government vhich doea not conform
to the proviaions of the Constitution and the Revised
Civil Statutes, herein mentioned, be legal and binding,
and may the Texas Liquor Control Board expend any appro-
priated funds in payment for stamps printed under any
such contract?

®6. Your valued opinion is also requested as to
vhether or not a contract would be legal vhich would create
an obligation against the Texas Liquor Control Board
and the State of Texas in excess of the amount of
funds appropriated by the Legislature for such purpose.”

An ansver to your first question necessarily calls
for & construction of Article I, Section 45, Texas Liquor
Control Act, which 1is Article 6é6-h5. Vernon's Penal Code. The
pertinent part of this statute provides: .

*{a). It shall be the Auty of the Texas Liquor
Control Board and the Board of Control to have engraved-
or Printed all necessary liguor and beer tax stamps
as provided in both Articles I and II of this Act.
Such stamps shall be of such design and denomination
28 the Texas Liquor Control Board shall from time to
time prescribe and shall shov the amount of tax, the
payment of which 13 evldenced thereby, and shall con-
tain the words 'Toxas State Tax Paid.? All contracts
for stsmps required by this Act shall be let by the
Board of Control as provided by law. The Texas Liquor
Control Board is authorized to expend all necessary
fupnds from time to time to keep on bhand an ample
supply of such staamps."

The cardinal and paramount rule of construction is
to ascertain the intention of the Legislature in having enacted
A lav, Cousins v. Sovereign Camp W.0.W. (Sup. Ct. of Tex. 1931)
120 Tex. 107, 35 S.W. (24) 696; and having escertained this intent,
it must be given effect if it is legally possible to do so. Koy
¥, Schneider {Sup. Ct. of Tex. 1920), 110 Tex. 369, 218 S.W. &79.

Ve must, therefore, determine vhat the legislative intent vas in

Providing that "such stamps shall be of such design and denom-
ination as the Texas Liquor Control Board shall from time to

tims prescribe.” (Article 666-45, supra.
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‘ The Texas Liguor Ccntrol Act vas originally enacted
as House Bill 77, Aith lLogislature, 2nd Called 3essicn, 1535.
gection 21 of this bill levied cortain toaxes on alcoholic
jiquor sad provided that such taxzes were to be paid by affixing
staxns on each bottle or container of liquor. The Legislature
pecognized the prasibility of attompts to counterfelt these

steaps and by virtus of Section 28 providsd that any person forging
or ccunterfoliting euny stamp provided for in the Act would be

deomed guilty of a felony. Having recognized the possibllity

of tns counterfeiting of these stamps, it would scem that the
{agislature would have made dJome provision regarding the type

or character of stamps to be used in order to pravent, as far

as possible, any such counterfelting.

" 8uch was the purposs of ths Iepislatures, in oumr
opinion, in providing in Section &5, Eouse Bill 77, supra, that
*suck atamps shall be of such dosipgn and denomination as the
Board shsll from tims to tims preacride.” Kaving ascartained
that the intention of the logisliature, in this respect, was to

vent, &3 f{ar as possible, any counterfeiting or forging of

iquor stampa, the vords of tho statute must bo accorded *he

maning that comports with this intent, Pophan v, Pattorcoa,
(3up. Ct. of Texas, 1972), 121 Tex., 615, S1 8.W. (2d4) 630.

In the case of McDonnsll v, ¥aseamiller (Cir. Ct. App.,
1534) 72 Fed, 24 320, & 3tate Comuission in Nebraske entered
into a contract with Burns and liecDonnell, vhereby they were to
act 83 consultant engineers and haove the duty of supervising
the plan and design of & heating plant which wvas to serve the
Univoraity and State Capital, %he court in determining the
meaning of "cesign,® saids ’

"Dosign must include not only the mode of installs~
tfon, but the type and kind of waterisls to be used
in the comtruotion..o’

Such 18 the meaning of ths word "design® as it is used
in Article 60G6-4%5, Vernon's Penal Code, and in order to give
effect to tho intention of the Legislaturs (to prevent, &3 far
23 pogsible, any counterleiting or forging of liquor stamps),
it 13 the opinion of this department that the Texas Liquor Control
Board has authority to specify the sizo, shapo, composition, and
mothod of printing liguor stanps vhich includes the authority
to dotermine whethor such stamps shall be printed by lithograph
or ongraved atsel methods,
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In viov of this ansver to your first question and
the ansver to your second quostion, which follovs, ve deenm
{t unnecessary to answer the lsst part of the first question
polative to the legality of urging past experiences as a

sriterion for future stacp contracts,

With referonce to your second quostion, there is no
specifioc provision in tho Texas Liguor Control Aot {EHouse Bill
T Rith Lege, 2nd C.3.; 1935, a3 anonded b}‘ H.,B. 5, hsth Iﬁg.’
£.8., 1937) vhich would require the Texas Liquor Control Board
to proscribe the desigh of thase revenue stamps by & rogularly
sdopted rule or resulation, - In the absence of such & require-
sont, &nd since it 1s a woll settled proposition that statutes
are to be given & reasonable and sonsible construction, rather
then & strained or technical one (33 Tex.Jur. 172), it is not
sssential that tho Toxes Liquor Control Board specify the design
of these revenus stanps by & regularly adoptsd rule or regulation.

It {s our opinion that any reasonable means adopted
by the Board in epecifying the design of these revenue stamps
and vhich is reasonably calculated to notify the Board of Control
¢f the type and character of tho stamps vhich the Liquor Control
Board, in the exerciss of its sound discretion, deems best for
the purposes dosired, would bo sufficlent. Such a constructlon

. .yould bs the reasonnble one and would comply with the legis-

dative intent.

Your third, fourth and fifth questions ars so related
that ve will consider them together.

Aftor stating that liguor stamps vore to bo of such
design as the Toxas Ligquor Control Board might prascribe, the
logislaturs providod;

®.es A1l contracts for at&mpa required by this
Act shall be let by the Board of Control as provided
by lav...” (Underacoring ours)

Clearly, the logislature recognized the existencs of
% lav under vhich contracts for furnishing the neceasary stenps
tould bo lat. -There are only two statutes which the Logislature
¢ould have had in nind in this instance. The first of these
Statutes 1o Article 603, Vernon's Revised Civil Statutes, 1925,
vhich provides;
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. "fhe Board shall contract for & term of not
excooding two years vith rasgonsidble parsons,
firms, coryorations or associations of persons,
vho shall te residents of Texas, for supplying
to ths State &li printinz, bindirg, statlonery

¥ e wu

and supoliecs of liice canracter for all dopartmonts,
Tratltutions and boards, esave and except such

vOorx €3 may do done at the various educationpal

and eleexosynary institutions. Said contract shall
be let to the lovest and baost responsible bidcéer
after public advertising of such proposed Jstting
for once & wosk for four consecutive wveeks in at
lsaat six nevsparers of geoneral circulation in this
State. lNo two of such papers shall be publiashed In
the sams county. The Board may reject any and all
bide; the reason therefor shall be entered in full
in the minutes of the Board end shsll be open to
the Sinspection of the pubdblic at all timsns. New con-
tracts =zhall te sade in ths same manner as horein-
before provided.” (Underscoring ours)

The socond statute is Article 634, Vernon's Rovised

Civil Statutaes, 1925, and it reads as follovss

"The Board of Control shall purchase all the
supplles used by each Department of the State (Qovern-
pent, including the State Prison Syatem, and each
elecxrooynary institution, Kormal school, Agricultural
and Hechanical Colleze, Universzity of Texas, and each
and ell other State Schools or Departments of the 3tate
Governmant horetofore or beresafter created, Sucli sup-
plies to include furniture and fixtures, technical
instruments and books, and all other things roquired
by the different departments or institutions, except
gtrictly peristable goods.”®

Article 656-45, supra, makes it the duty of the Boards

shoroin provided for to have &ll neceszsary liquor and boer stamps
engraved or printed.” Article 634, supra, relates to the pur-
chaze of supplies, vhereas Article ¢

elly to printing end supplios of like character. Considering
81l three of thase statutes togothor, wve feel that there can be
Do doubt but that the lLegislature contomplated that the stamp
contracts would be let uader Article 603,

03, supra, relates spocific=-
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Article 16, Section 21, Texas Constitution, providess

*Sec. 21, All stationery, and printing, except
proolamations and such printing as my bo done at the
Doaf and Dumd Asylum, papor, and fuel used in the
lsgislative and other depariments of the government,
except the Judicia) Dopartment, sball be furnished,
and the printing and binding of ths lawvs, journals,
and depertment reports, and &ll other printing and
binding and the repairing and furnishing the halls &nd
rooms usol for the mestings of the Legislature and its
comgittoes, shall be parformed under contract, to be
given to the lovost roesponsible bidder, below such
paximun price, and under such regulations, as shall de
presocribed by lav, lio momber or officer of any departs
rent of the govornmont shall be in any way intereated
in such contracts; and all szuch contracts shall be
subjoct to the approval of the Govermor, Seacretary
of State and Comptrollor,” .

The framers of tha Conastitution in providing for the

43 g

necessary dopartmontal printing provided that the contrect should

b lst to the lowest responsible bidder, "under auch ruloes &and
regulations &8 shall be prescribsd by law,.” It wvas, thon,
sontemplated that tho Legislature would onnct statutes in
accordance with Article 16, Section 21 of our Constitution

for the purpose of effectuating this provision.

Articles 607 to 630b, inclusive, Vernon's Revised
Civil Statutes, 1925, are the legislative enactmonts contem-
plateod by the framera of our Constitution, and since the print-
ing or enzraving of the revenue stamps here in quostion i3 that
t{g: of work roferrod to in Article (08, it necessarily is the
0lass of wvork referred to in Article 16, 3cction 21, of the
Constitution of Texasy and all contrasts for the "printing
or engraving" of theso stemps must b2 approved by the Governor,
Seoretary of State and Comptroller, as is therein provided,

It i3 therefore our opinion that your third and
fourth quoastions should both be ansvered in the alfirmative,

The fifth question presonted 18 & very broad ono,
but by referring to quostion number three, we assume that you
Gasire our opinicn as to vhethsr or not a contract for the
Printing of these liquor sterps, vhich is not approved by the
Oovernor, Sacretary of State and Comptroller, as is provided
for in Articlo 16, Saction 21, Texas Constitution, would be
legal and binding. |

et ——
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In the case of 3tate ex rel 3tate Publishing Ca. V.
gogan, Secrotary of State (3up. Ct. of Montana, 1859), 56 Pac.
31§:nthe facts shoved that ths 3tate of Montena had & constitu-
tional provision which in all respects vas sudstantislly the
same &8 Article 16, Section 21 of our Texas Constitution, The

vision of the Montans Constitutionm required &il printing
sontrects to bae approved by the Qovernor and thse 3tate Treasurer.

In aacordanse with this provision of the Constitution
and the regulations presoribod by lav, the Board of Examinors
advortisod for bids for printing and, having found that theo
bid of the relator wes the lovest and best, awvarded the contract
to tha.plaintiff, Application vas made for a vrit of mandamus
requiring the Sscretary of 3tate to deliver coplas of the lavs
to the 3tate Publishing Company to the end that sams might be
printed. The Company contended tlhere was an existing contract
botveen the State and themselves by virtue of the avard meode
by the Board o Examiners; on tho other hand tha Secrotary of
State contended there vas nho contract because under the Con-
stitution all such printing contracts vere subject to the
approval of the Govaraor and tha Treasurer, &and, i1f not approved
by thom, wvere invalid and in effect no contract,

The court denied the relief roquested and in holding
that the approval of the Governor end Treasurer vas ossontial
. before thore could bhe & valid contrmct, in part, atsted:

®... Tha approval of thess officers completes
tho contract. ... It being indispensable that the
agreament of the board shall be approved by the gove
ernor and troasurer, before there can be a valid
contract, mere &llegations that the board of oxaxiners
recolved bids, and made 4 contract with rolator, vhose
bid vas the loweat, are wholly insufficienti ..."

Arkansas hos a constituticnal provisicn vhich, also, is
substantially the same &8 Article 15, Soection 21 of our Constitu-
tion, The Supremo Court of Arkxansas in Ellison v. 0lliver (1921)
227 3.W, 586, construing 58id section, and in holding that a

rinting contract which had not been sapproved by the Treazsurer
ons of the three officors nameod) wes not & valid and binding
tontract upon the State, in part, said;

" .. The soction of the Constitution in quesation
provides that s8ll such contracts shall be subjoct to
the approval of the Governor, Auditor, and Trsasurer.

=88
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Bofore this is done no contract is mmde... The language |
used' 18 plain and unsmdbigucus, and it is apparsnt ‘
that the requirement that the contract shall be approved

by the designated officers is mandatory.”

Vo are of the opinion that the above cases are a correct
expreasion of the law in regard to the point hers in question,
snd therefore, as a general rule, an alleged contract for the
printing of liquor stamps would not be binding unless it is
approved by the CQovernor, Secretary of 3tate, and Comptroller,

3ince, 88 a gonsral rule, there is no valid contract
for printing until it has been approved by the officers naned
i{n the e&hove mentioned section of the Constitution, and since
the Constitution provides that all printing ehall be performed
wnder contract, vo are of the opinion that the Texas Liquor
Control Board would nct be authorized to expend any appropriated
funds in payment for stemps unless the contract h=s bdeen approved
by tho Covernor, Secrstary of State, apd Comptroller, See
Attorney General's Opinions Hos. 0-289 and 0-815,

With regard to your last question, you no doubt have
in nind the lagality of obligations vhich might be orcated by
somy specific contract. S8ince wo have not seon this contract,
or & copy of it, it i3 iopossible for us to pass upon its
lezality or to dotormine tho extont of the obligations, if any,
vhich it might create against tho 3tate,

Trusting that this will satisfactorily asnaver yowr
questions, veo are

Yours very truly
ATTORNEY GEGRERAL OF TEXAS8

(o)) vAY 6, 1940 By %W%O&

Walter R. Xoc
Assistant

T ASEISTAN

i TokLEY GENERAL By ﬁ 4
' H A. Shuford
HASsPRP

APPRZVED

OFINION

COMMITTEE

BY. ﬁ’/"’ﬁ.

1 ' GHAIRMAN




