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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
. AUSTIN

Bon. GGe0e Lo Ehﬂﬁpard

o conptroller of “utlic Aooounts

o Austin, Texas
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L5 r Siry Opianic

% Deal’ o nEl bn of ocollsction
T Farris Tov
s In your lotter of Rotobex 28, 1939, ydu dévised us

----

LES that on sucust 29, 1938, §
Juiicisl Distrist Zeoart $7 Iy
3o O iohols, conmposingthep

apng oy 250,805 iz ths 80th
ALY, Se We Freese and
e¥ip of Fraess & Nichols,

.f'; .. !'.A

¢ epdEe Se Iritohard and J oomposing the partner-

o ship of Pritohard & Adbbott, & Judgiont agalnzt the

W gounty sudgs, CJoung¥ Jeumics B, County Troasurer, County

& Auditor and Coun 236890 and\ 0olleotor of Zarrias

P gounty, in the capaoitles) establishing an indebt-
ednecs of 874500 , dbut inteéxdst, to be paid out of 1575
of all delincuent taxes s sgted in seid Qcunty after July 1,
1638, and direx _ Tax Assessor and Colleotor and
his suocesscre %3l})/ pay add he i8 Lereby ordered

atid after July 1, 1838, until
b3id durm of £87,500,00 {whioh ghull be

Ci of“eall 4elincuent taxes).™ The Judguent
dutrastora had prepared and delivered to Yarris
hvantories, maps, ownorship cards, building
A deta, and other instruments end physioal
hp at viork 30 done had "benefited the State of
oungy of Narvis {0 the extent of §87,500.0C." It
wag found\ths” Frease & MNiohols, Tritohard & Abbott hed com-
pleted worR contemplated under paragrephs 1, # and 5 of s pur- _
ported sontract of iareh 14, 1938, and all amendmznts and sup~-
plenents thereto, and had ocmpleted work sontemplated dv the
remelnder of the centraot to the extent of 804, The judgment
further regited that the recovery was ellowed on & guantum
meruit basis, and canoeclled all "tex re-valuation contracts”

:;gween the County snd Freese 2nd Nishols and Fritchard and
ott.
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You also steted that under the provisions of Arti-
cle 7336f, Vernon's Annotated Civil Statutes, Herris Ccunty
oaused a delinquent tex reoord to be mace at the gost therein
guthorized, this being prior to the enactment of the herein-
after nentioned Senate 31l1) Ko, &

Keither of these obdligations having been discharged,
you reguested our opinion in substanoce a# t0 whether any part
of same should be dedusted from the sume grented to the Harris
gounty Flood Control Distriet by Senate Eill No. 6, 46th Legis-
lature, or whether sueh sums should be paid sntirely out of
the State's half of the ad valorem taxes oo0lleoted in Harris
county. On June 14, 1940, you renewed your reguest for this
opinion, Our delay has been oocasioned dy the pendenscy in the
Supreme Court of the mandamus ocase involving the oonstitution-
ality of the Apot, The statute having been held valid we shall
pow attempt to answer your question,

Section 1 of said Senate Bill No, &6 reads in part as
followsy

*For a perlod of ten (10) years, commencing with
September lst, following the edoption of this Aot
there i{g hereby donated 2nd granted by the State of
Texas to the Harris County Flood Control Distriot of
Harris County, Texas, a8 oreated by chagter 560, House
Bill No. 1121, Aots of the Regular Session of the
Forty-fifth Legislature, 1937, one-half of sll the
State ed valorem taxes oollected in Harrls County for
general revenus purposes upon the property thersin and
from persons, whioh taxes, when oollected shall de
used by the sald FEarris County Flood Control District
for the purposes of preventing the continued pudllie
oalanity caused dy greet floods, and to ocnstruct ime
provements to control flood waters in the sald County
for the proteotion of life, property, soil, forests,
public highways, and the RHouston Ship Channel, lying
within the :said countg. and to oarry out the powers
riven herein and in Chapter 380, Aote of ths Reguler
Session of the Forty-fifth Legislature, 1937, creating
the seid Distriot.

"At the end of eaoh month, the Assessor and
Collector of Taxes of Harris Ccunty shall make an
itemized report under oath to the Comptreollsr of Pub-
110 Accounts of the State of Texas, on forms to be
furnished by said Comptroller, showing the amount
of all State ad valorem taxes colleoted by him for
ceneral revenue purposes upon property sand from persons
within the Qounty of Harrisj; and he shall acoompany
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the same with an itemized statement showing full
disposal of eall suoh taxes ocolleoted. The saild
sssessor and Colleotor of Taxes shall forward his
report to the Comptroller, and shall make a like
report Lo the County iuditor, and he shail pay

over to the County Treasurer of Harris Qounty,
Texas, upon the approval dy the Qounty Auditor

snd Commissioners! Court of Harris County of his
monthly report, one=half of all moneys 00lledted
by him as 8tate ad valorem taxes durling sald month,
less such gmounts as are allowed by law for assess-
{ng and collesting same,."

From a reading of the judgment, a oopy 0f whioh you
have handed to us, it ia thought that the 1iabdbllity therein
established arose out of part performance of ¢ contract made
in pursuance of Artlicle 7264a, Vernon's Annctated Civil Sta-
tutes, the first two sections of which read as follows:

"Seo. 1« It 18 hereby declared the Poliocy of
the State to sdjust delinquent taxes, ocorreot errors,
to elininate oontrlicts in surveys of land, and to
oolleot the delinguent, occupation, franchise and
Ad Valorem Taxes, in order to olear thie State of
such taxes, errors snd oonfliots at the earliest
‘date possiﬁls and to provide a system for assessors,
in order to eiiminate the numerous errors that now
appear on the tax rolls each recurring year.

"Sec. 2, Cost of collecting delingnent taxes
shall not exceed the emount of the penalty and in-
terest, or an amount equal t£o sush penalty.and in-
terest of all delingquent taxes collested, Any ocunty
desiring to instell a tax Or plat system end olear-
the ocunty of errors, confliots end unknown owners,
may 40 80 by paying not to exceed 154 of the delin-
quent taxes 6olleoted, whioh payment shall cover

the cost of records and installing same.™

In the first plaoce, we dirsct attention to the fact
that under the express terms of the Act, the Assessor-Collector
is required to deduct from the sums delivered to the County

Treasurer "such amounts as are allowed by law for assessin%

inﬁ golleoting same " It 1s insisted by the atiorney for
8 County Flood Oontrol Distriot that only the “oommissions®

for assessing and colleoting taxes ere meant to be inoluded in
the term quoted immediately adbove, and that the grant of Senate
Blll No. 6 shculd suffer no deduction on acoount of elither of
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the iteas in question, Such might de true if the i0t covered
cnly those taxes for the assessment end oollection of which
po amounts were allowed by law other than suoh commissions,
put, delinquent taxes sre elso inoluded in the grant, snd ad-
ditional anmounts are “allowed by law" for oolleoting delin-

quent taxes, :

Ag we understand the prinoiples announced by the
gupreme Court in Commissioners! Court vs. Wallacs, 15 S, W.
(24) 535, and Cherokes Gounty vs. Odom, 15 S. W. {24) 538, the
econstitutionality of Artiole 7284e, Vernon's Annotated Civil
statutes, could hardly be sustained exeept 28 an authorization
for the use of a part of uncollected taxes for defraying the
expense of colleotion. ¥e oconstrue Artiocle 7264a, as well =as
artiocles 7335 and 7335a, Vernon's Annotated Civil Statutes,
a8 being alds for the colleotion of taxes, and the sums there=-
in authorized to be expended would be sums allowed by law for
colleoting taxes.

Furthernore, that Freese & Niohols, Pritohard &
Abbott had performed certain servieces for the State and Harris
gounty haé been established by Jjudgment, final before the
passage of Senate Blll Hoe. 6. After the entry of that Judg-
nent 153 of the delinquent texes ocollected by the Tax Colleotor
of Harris County belonged to Fresss & lNiohols, Pritochard &
Abbott, until the obligation of §87,500,00 should be discharged.
It wes oolleoted for them, not for general revenue purposes of
the State. ¥hen still uncollsoted such 15% had deen used for
defraying ocertain expenses of ocllecting uncollected taxes.

The grant to the Harris Qounty Flood Coatrol Dis~

triot must bear a proportionate pert of the burden of the Judg-

ment in Cause No. 250,603,

Seotion 2 of Article 7336f, Vernon's Annotated Civil
Statutes, resds a8 follows: '

"Sec. 24 Any County having as many &g two
years' taxes delinquent whioch have not been ine-
cluded in the delinzuent tax record, the Collesotor
of taxes sktall within two years from the effecotive
date of thia Aot, cause to bs complled a deline
quent tax reaord of all delinguent taxes not baerred
by thls Aot} the delinquent record shsl)l be exam=
ined by the fommissionerst! Court and the Comptroller
or roverning body, correotions may be ordered mads,
and when found correot and approved by theam, pasy-
ment for the ocompllation thereof shall be author-
ized at 20tuanl ocost to the Tax Collestor, propor-
tionately from eeoh the State and County taxes, or



322

gop. Geos He Gherpard, Page §

municipel taxes, first ocolleoted from such re-
cord, such cost in no ocase t0 exoeed a sum equal
to rive {5¢) cents por item or written line of
the original oogy of suoh record and in no event
shall any eompilins ¢ost be charged to the tax-
peyeT. The delinquent tax record when afprovod,
shall be prima faclie evidence Of the delinquenesy
shown thereon, and when there shall bYe as many

:3 as two years of delinquenoy ecoumulated whioh are
'y not shown on the record, s recompilation, or a
tvio year sufglement thereto shall then be made as
here rovided. Tax Qollectors shall ceuse to
ve coapriled like records of taxes delinguent due

= eny ¢istriet for which they oolleot from tax rolls
i other tga% tzg State agd oguﬁty §01%s. andiwggn
oy TOoYe e governing body of the partioular
¥ ﬁggtrict, {he cost of same shall be alfowed in
i the manner herein provided,”
Gk

. lanifestly the above artiecle wes enacted to aid in
the collection of delinquent taxes, end the expenditure there-~
4n suthorized is one allowed by law for the colleotion of suoch
taxes. .

If the legislature, in pessing Senate Pill No, &
had intended that onli 2 proportionate part of the coamiss{ons
for sssessing end oolleoting taxes should be deduoted from
R, the sums delivered to the Harris County Flood Control Distrioet
- it could have sald as muoh in plain and unmistekeadle leng-
E uage. Instead, broader language was used and effeot must be
given to {t.

. The sums delivered the District must have charged
against them a pro rata part of this expense also,

Yours very truly
ATTORNEY GENFRAL OF TEXAS

e 2B

Glenn R. lLewis
Assistant

APPROVEDSEP 30, 1940
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