THE ATTORNEY GENERAL
OF TEXAS |

AUSTIN 11, ‘TEXAS

Honorstle Fred Norris
Oouzty Aiditor
Polk Oownty
Livinglton. Texas
Deear Siry - . , OPinion Noe O=2274 :
Rey Under stated faots, does Polk
County owe Gulf Btates Ttilities

owqpmy auything or not?

Your recexnt roquu-h for an opinion of this depariment on the ques=
Yions as are hemin sbated has ‘bnnreoo:l.wd. e quo-ho from your Js tber as
-“ollmn ' o

"Attached you will £ind a copy of & franchise that Poik Oounty nade or Lesued
to Gulf States Ttilitles Company of Beaumont, Texas,wioh is selfwezplanatory,
with which and with the Statute I desire ez opinion on the followlng quesw .
‘tion, (pleass be referred to your Opinion Noe 0=3408, where we had s similar
question with the 8hell Pipeline corp.).

"Uader the n.uthor:lty mﬂmed above, the Gulf lt-.'hu m:umn Company erect=
od its lines in Polk County over, along and mcross ocur roads and highways,
etoe Now in relocsting our highways in Polk Ooun'by. it was necessary that
said Gulf Staves Ttilities Oonpaw be ssked or ordered to remove meveral

poles of their power lines, they did #so, and have presexnted us with an
aocount in payment of said c::opnul in removing these poles, (They were or‘-
dered to move these poles by the I-Iighuy Dopnrtmn'h)o .

T l.dvin a8 to whebher or nct Polk Oount'y owes Gulf !tatu Thilities
Compenry snything or note :

"Now, on April 5, 1938, Gulf Btates Utilities Ocmpany presesnted us with an
sccount similar to the above and through s oversight I recomnemded that the
Conmissicners! Court pay this first sccount, and they 4id and immediately
thereaftter, t he County Treasurer presented them with s check for the full
smount, thus they received thelir money.

AIf your anewer 4o the first que: atlon 48 'No! then has the ltmu’u ot linttew
tionm out-. us off from entering suit for our momy!" .

The copy of the Franchise of Polk coun'hy gmtod te the Guif
Btates Utilities Compeny, whioh scoompanies your inquiry, eads as followsy

YFRANCHISE
GULF BTATES UTILITIES OOMPANY
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"A resolution granting to the GULF STATES UTILITIES COMPANY, its
successors and assigns, the right, privilege amd franchise to erect, oconstruct,
maintain, operate, use, extend, remove, replace, and repair in, under, upon,
over, across, and along any and all of the present and future publio roads
highways, streams, squares, parks, lanas and alleys of Polk County,ﬂfg—xis, and
over and across amy stresm or streems, bridge or bridges, now or hereafter owned
or controlled by it, a system of poles, pole lines, transmission lines, wires,
guys, conduits, and other desired instrumertalities and appurtenances, (include
ing telegraph and telephone poles and wires for grantee's own .se), necessary
or proper for the supply and distribution of elestriecity for light, heat, and
power, and for other purpcses for which electricity may be used, to Polk County
and its inhabitants of said county, or any other person or persons, firm or
corporation. (Underscoring mine)

“EE IT RESOLVED BY THE COMMISSIONERS' COURT OF POLK COUNTY, TEXAS:

"Section 1le The word ‘grantee! shall herein denote GULF STATES UTILITIES COMPANY,
& corporation, its successors and assigns; and word 'grantor' shall denote Polk
County, Texas. - -

®Section 2« That Polk County does hereby grant unto the said grantee, its succes-
sors and assigns, the right, privilege and f ranchise to erect, comstruct, maine
tein, operate, use, extend, remove, replace and repair, in, under, upon, over,
across and along amy and all of 'bhe prasent and future public roads, highways,
streets, squares, parks, lemes and alleys, owned or controlled by it, a system of
poles, pole lines, transmission lines, wires, guys, conduits, and other desirable
instrumentalities and appurtenances, (inoluding telegraph and t elephone poles and
for use of grantee) necessary or proper for the purpose of carrying, conducting,
supplying, distributing and selling to Polk Coumbty, and its inhabitants of Polk
County, and any other person or persons, fim or firms, corporstion or corporae
tions, elegtricity for light, power and heat, and for any other purpose for which
electricity may be used; to carry, conduct, supply, and distritute eleotricity by
means of said poles, pole lines, ransmission lines, conduits or other instrumen=
talities, and to sell the same to Polk County, and the inhabitants thereof, or +to
any other persom or persons, firm or firms, corporation or corporations.

"Section 3. The work of construocting and erecting poles, towers and lines shall
be so conducted as to not interfere with the construction and maintensnce of or
with t raffic over said roads, streets, bridges and allaeys.

"Section 4 The service furnished hereunder to said Polk County and its inhebi-
tants shall be first class in all respects, considering all circumstances.

"Section 5e Grantee shall hold Polk County harmelss for all expenses or liabil-
ity for anmy act or negleat of grants hereunders

"Sgction & Nothing herein contained shall ever be construed as conferring upon
the g rantes any exclusive rights or privileges of any nat e whatsoevers
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"Section 7. This resolution shall be in force from and after its passage, and,
upon the filing by the grantee of a written acceptance with the County Clerk of
Polk County within sixty (60) days after the final passage of this resolution,

same shall then becoms a binding contract and shall exist for a period of fifty
(50) years.

"Passed and duly enacted by the Commissioners® Court of Polk County, Texas, at
a regular term and session of said Court, in acscordance with the laws of the
State of Texas, on this the 10th day of October, A.D, 1927.

"James E. Hill, Jre.
County Judge of Polk Coumty, Texas,

Hobby Galloway, -
Commissioner Prec. #1, of Polk County T xas,

K. MeCraney,

Commissioner, Prece #2, Polk County, Texas,
Bs Ls Thompson,

Commissioner, Prece #3, Polk County, Texss,

Fred Hamdley,
Commissioner, Prec, #4, Polk County, Texas."

Articles 1435 and 1456, Vernon's Armoteted Civil Statutes, read as folw
lowss : - '

"Art, 1435, POWERS, - Gas, electriec current and power corporations shall
have power to generate, meke and marmufacture, transport anmd sell gas, electric
current and power to individuals, the public and municipalities for light, hesat,
power and other purposes, and to make reasonable charges therefor; to comstruct,
maintain and operate power plants and substations and such machinery, apparatus,
pipes, poles, wires, devices and arrangements as msy be necessary to operate suah
lines at and between different points inthis State; to own, hold, and use such
lands, right of wmy, easemaents, franchises, buildings and s tructures as may be noo~
essary for the purpose of such corporation.”

"Art. 1436, RIGHT OF WAY, - Such corporation shall have the right and
power to enmter upon, condemn and appropriate the lands, right of way, easements snd
property of any person or cerperation, and shall have the right to erect its lines
over and across amy public road, railroad, railromd right of way, interurbsn rail-
road, street railroad, ocanal or stresm in this State, any street or alley of auy
incorporated city or town in this State with the consent and under the direction
of the governing body of such city or towne Such lines shall be cemstructed upon
suiteble poles in the most approed mamner and maintained at a height above the
ground of at least twenty-one feet; or pipes may be placed under the ground, as
the exigencies of the case may reguire."

Artiocle 6021, Vernon's Amotated Civil Statutes, provides in part thats
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"The right to run pipe lines, telegraph and telephone lines along, aoross or over
any public road or highway can only be exercised upon condition that the traffic
thereon be not interfered with, and that such road or highway be promptly restored
to its former condition of usefulness, and tha restoratlen thereof to be subject
also to the supervision of the commissioners' courd or other proper lcecal authori-

'byo —

Tt was held in our Opinion No. 0-18iF “hat “the commissioners' court would
not have +the authority to grant a franchisc +o the Central Power & Light Company
to cover the county of Brewster, Texas." e are enclosing a copy of that opinion
for your conveniences. -

The general rule governing powers and limitations of the County Commission-
ers! Court, o8& set out by the Supreme Court in Commissioners Court v, Wallace 15
SW (24) 335, reads, in part as follows:

"The Commissioners’ Court is a creature of the State Constitution, and its powers
are limited and controlled by the Comstitution and the laws as passed by the Leg=
islatures ATrte. 5, Sec. 18, Const. of Tex; Baldwin ve Travis County, 58 SW 480;
Sewarc y. Falls County, 246 S.W. 728; Bland ve Orr 39 SW 558,"

Articles 2351 and 2372a, Vernon's Anmobated Civil Statutes, as smended,
sat out the various powers and duties of the Commissiomers’ Court, andare too
lengthy to set out in this opiniones Howsver, it should be-pointed out that none
of the above mentioned artiqles,diraotzy » indirectly, gives the commissioners?
court the power to issue & county franchise %o the above mentioned power companye

In Texe. Jure, Voles 19, at ppe 876-879, we £ind the following language in
regard to franchises:

"To bo a franchise the right must be of such a nabure thet, from express legisla=-
tive authority, it cannct be exercisede o o o The legislative department of the
Govermment is a souroe of the grant of a franchises « « « The Legislature, un-
less constitutionally inhibited, mey exercise authority by direect legislation,

or thropgh agencies duly established, having power for that -urpose."

Tt is a well established rule that the commissioners' court mey exercise
only those powers specifically designated by the Constitutiem or the statutes,
or those powers necessarily impliede The famct thet a franchise is a very s pecial
privilege given only by a direct legislative grent cr by specifically designated
agency, we must reach the comclusion that the county commissioners' court does
not have the power or authority to grant a county franchise to a pewer campamye

It will be noted that Article 1476 permits corporations like the one here
under consideration to erect its lines only "over and acrcss" and not "along"
public roads, otce . N -

Then a corporation as above mentioned eracts and comstructs its lines,
poles and lines, eotc., over and across amy street and alley of any incorporated
oity and town in this State, such corporation must do so with the comsent and
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under the direction of the governing body of such city or town.

As above pointed out, the State by Article 1436 has conferred the right
upon corporations as above mentioned to ereot and construet its lines over and
across public roads, It is a fundamental principle of law that property shall
not be taken for public use without adequate compensation, and t hat no person
shall be deprived of his property except by due course of laws The plat show=
ing the location of the right of way for the old highway, the right of way for
the power line and the right of way for the newhighway shows that the power line
did not orossor go over the original highway, but when the new highway was cone
structed, the right of way for the sam® corossed the right of way of the power
line or utility compsny, necessitating the remval of a few poles of the power
line s&long the side of the new highway, also the utility ocompany was required
to use higher poles in orossing the highway anderect certain guy lines in meking
the above menmtioned changes. However, the utility company was not required to
secure any additional right of way for the above mentioned purposese

In view of t he foregoing authorities, you are respectfully advised that it
is the opinion of this Department that the ocounty is liable to the Gulf States
Utilities Company for all reasonable expensas necessarily inecurrsd by said com=
pany for the purposes aforesaide

You further state in your inquiry that on April 5, 1938 the Gulf States
Ttilities Company presented you with an acoount similar to the above and that
the same was paid by the commissioners' courts. It is our furtler opinion that
if the facts in the above mentioned transaction were similar to the facts dise
cussed in this opinion, then the counity would be liable for such expenses,
Therefore, your second question becomes moots

Trusting that the foregoing fully answers your inquiry, we are
Yours very truly
ATTORNEY GENERAL OF TEXAS
By /s/ Ardel: Williams
Ardell Williams

Assistent
APPROVED JULY 15, 1940
/s/ GROVER SELLERS
FIRST ASSISTANT AFFROVED
ATIORNEY GENERAL QPINION COMMITTEE
BYf BWB.

AW:0Biegw Chairman



