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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALD C. MANN
ATTORNEY GENERAL

Honorable Charles A. Tosoh
County Auditor
Hall of Records
Dallas, Texas

Dear Sirt

fro. orimina) prosecutions T
_présented by the Dis- £ )
\bfic Lttorney. %

Your re 6;s£\(or an pinion upon.tha above guss~-

tion has been rgrelved and cons by thls Department.
As a matter of fonvenl eb\\fe i the body of your let-
ter herein: QE\ '

"The 1£$rict Atzorn y of Dallas County has
applicatioh to the Zommlissioners' Court of

D county\fofxtho Ayment of, among other
\j>Xhe foll wing'

A. J. Schwankanbarg the sum of 2100.00;

awia Silver, the sum of £60.00; end

To Dr. . B. Anderson, of the vgteraus' Hoapli~
al An Waco, Texus, the sum of $35,00,

~

upon oath thet the above expenditures wers
nege in the prosecutlion of one Fdwaxrd S. Winn
for murder. The faofs ars substantielly as follows:
Edward 5. Winn wapn {ndioted for the muxder of one
7illism Lloyd Fresley, which erime was alleged to
have occourred on Novenrber 19, 1937. In the first

TMUNICATION 18 YO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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trisl, the accused was given the death penalty.
(see 128 3. W. (24) 468l). The reason set forth

by the Court of Criminal Appeals for the reversal
of sald case was that gertain lay witnebges were
allowed to testify concerning the insanity of the
accused, {mee same c¢itation above set forth).

The case was reversed and remended, and & second
trial waa had, After ascertalining that the only
defense would be that of insanity, and after the
acoused had pleced severrl axpert witnesses upon
the stand, inaluding Dr. Johnson of the San Antonloe
State Rospital, and others, the District Attorney
of Dallas County oalled Dr. Schwenkenberg, an out-
standing alienest and psychlatrist of Dallme, Texes,
Dr. Lewis Silver of Dallas, Texas, and Pr. R. B.
Anderson of the Veterang' Hospitel et Waco, Texas,
as rebuttal witnesses, ench of whom hsve supported
by svorn statements thelr claims for ¢compensation
ip the folliowing amountss

Dr. Schwenkenberg - $100.00
Dr. Silver ' - % 50.00
Dr. Andsrson . = 9 35.00

and they stato under oeth thet such oharzes are reason-
able for the services rendered. The District Attor-
ney hes also mpde affidavit that such expenses are
reasonable and necessary.

The Distriot Attorney hes also mads mprlica-
tion for the payment of blue »rint costs in the ap-
proximate sum of $14.00, ard charges for the ser-
vices of a handwritlng expert, to-wit: ¥, A, Teaver,
in the sum of $75.00; also the charges for the em-
ployment, of an asgoclated reporter on a habeasz cor-
cus prooceeding in the Criminal District Court in eon-
nection with the case of 3tate v. F, R. Wyatt. He
was a non-~resident of Dallas County, but 1s alleged
to have come to Delles and thrown & domb into a resi-
desce vhere hls former assistant teacher resided.
The trial of this case resulted in a 50-year sentence.
Upon the trial, it developed that the sald Wyatt denied
bhis signature to a number of statements and letters,
and it vas necessary to employ the sald %. A. Yeaver
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in connection therewith. Wyatt also denlied mak-
ing certain statements in the hadbeas corpus pro-
ceedings, and 1t was necessary to have the testi-
mony transoribed for rebuttal purposes, Ur, W, A,
Weaver has signeld an affidavit thet the oharges
for his services were reasonadle, and the applica-
tion filed by ¥ér, Patton states that the amount is
reasonable and necessery. The same applies to the
reporter's bill in the sum of $15,00.

"Article 3%12e, section 19, subseotion {g) pro-
vides as follows: :

"»'In additlon to other sumz provided in this
section, the dletrict attorney or criminal distriet
attorney may be allowed by order of the Commissionsrs!
Court of his county such anount as sald gourt may
deen necessary: to pay for, or aid in, the proper ad-
ninistration of" the dutlies of such office, not to ex-
ceed Two Thousand Five Hundred ($2,500.00] Dollars in
any one c¢alandar year: provided, that such amounts as
may bes allowed shall be allowed upon written appliea-
tion of such dlstrict attorney or eriminal district
attorney showing the necessity therefor, end provided
further that gsid Commissioners' Court nay require
any other evidence that it may deem neseasary to show
the neaessity for any such expenditures, and that its
Judgment in allowing or refusing to allow ths sanme
ghall be final., No payment therefor shall de made
except vpon an itemized sworn statement of sush ex-
penses filed in the manner »>rovided in this section
for other expenses.'

"Kr, Patton, the District Attorney of Dallas
County, has complled with smid article as to the said
provisions and the ¢ase numbers, ete., and has elgo
secured affidavits and sworn statements from the var-
lous olmrimants.

"The Commissioners’ Court of Dellas County has
declined to allow this claim, not that it is not a
Just claim, and ghould de pald, and would be paid, {f
legal, but on the ground that the payment thereof is
prohivited onder the recent holding of the Supreme
Court of Texes in the ocase of Dallas County v. Crosth-
walt, not yetl reported.
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"Plerse £dvise me At your earllest poesible
convenience whether or ot the Commissioner's
Court of Dallas County bhas the legal right and
authority to sllow tie above ¢laims under the pro-
visions of article 391%e, seo. 19, subsec. (g),
or eny other lews of the State of Texas,

"For your ianforustion, the District Attorney
has not exceedsd the $2,500.00 limitation as sst
out in subseotion {(g)."

. A
In the case of Orosthwalt v. State® certain alleged
gaabling devioces were seized by the distriot attorney. The Dis-
trict Attorney of Dallas County employed a transfer compsny to
haul the equipzent to a place of storage pending application,
by the Distriet Attorney, for an oxder of destructlon, The
draygge charge nmounted to some $54.30.

. The District Attornoy properly made application to
the Commisgizsners'! Court for payment of said slaix agsinst the
county. The Commigsiopers' Court approved it and provided for
payment out of a fund set agide pursuent to the provisions of

Article 3%1fe, section 19(g}, Vernon's Annotated Civil Stat-
utes.

The oounty uuditor. one John L, Srogthwait, exer-
¢ised his jyrerogative and refused to recognize the claim on
the ground of invalldlity.

The Commission 0f Appeals upheld the auditor's posi-
tion; stating as s reason, the foct that the law expressly
Dlaces the duty to solze allegel gendbling equipment upon the
petco orfiocers, and not upon tie Listrict attorney nor his of-
tice., HNogordingly, it was held that said pglmim was not wltkin
the purview of Artiole 3912e, Section l8(g}, Vernon's Annotated
Civil Statutes, which provides thatg

"{gj. In mddition to other sums provided in
this seotion, the district attorneay or oriminal
districi attorney may be silowsd by order of iLhe
Come{nsjoners’ Court of his county suoh amount &s
8a2ld court may desm neagessnyy to ray for, or aid

*Recent declision of Seotion B of the Conmission of
Appeals whish hag rot yet been reported.
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in, the proper adminigtration of the duties of

vohh office, not to exceed Thouysand Five
Rundred (%3,500.00) Dollars in any ons oalendar
yeari provided, that such amounts as may be allowed
shall be allowed upon written application of such
district attorney or oriminel distrieot attorney
showing the necessity therefor, and provided fur-
ther that sald Commissionera' Court may require
any other evidence that it may deem necessary to
show the necessity for any such expenditurea, and
that its judgment in allowing or refusing to allow
the same shall be final. No payment therefor shall
be made exoept upon an itemized sworn statement of
stch expenses filed in the manser provided in this
seoction for other expenses.” (Underscoring ours)

: The Court in the Crosthwait case quoted that portion
of Artiole 3912e, section 19(g), which 1as underlined, supra,
and further, a gertain portion of seotion (1) of the same
Article whioh is as followst

"And spuoh offfiocer shall be entitled to file
claims for and issue warrants in payment of all
sotual and necessary expenses inocurred by him in
the conduet of his office, such es atationery,
stamps, telephone, truaveling expenses, . . . and
other necessary expenses.”

Then the Court found that:

"By the limitations expressed in the next
above quoted portion of the statute the district
attorney and the commissioners court of Dallas
county were limited to the kind of expenditures
nentioned in sald statute. Since seizure of gambl-
ing devices 1s the duty of pemce offlcers and not
the duty of the distriot attorney and the statutes
governing the expenditures of the office of distriot
attoTney I0or expenses spegliiocally ;%mif’audﬁ‘ax-’_
penditures to those named in the statute w ra ol
the opinlon that the commlsaloners court ol ﬁuIIas

ocounty was without mauihorlty to allow the exgenal—
tures as a necgessary expense ol the offlice of 8-
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trict attorney of Dallas County, Ceasey st al v,
Ftele, 269 B8, K. 428 (writ Tefusedy. %Eerc?oqu the
ection Of tre coxnlssioners Gourt in allowirg the
elaim 88 2 NEcesSATY expense Of the olffice of dls-
triot attorney belilnrs without statutory suthority is
- vold, FHoward et ux v. Henderson chniy, 1185, %,
(2] 479 (writ refused}; Jeffr-Davis County v. Davis i

et al, 192 5. W, 291 {writ refused),” (Undersocor-
ing ours).,

The Casey oase, cited by the Court in the above
Quoted portion of its decision, held, in effeot, that the gen- B
ersl phrase "and other necessary eprense” conprehendsd only 4
things of the same kind or olass as thoge more particularly ;
and specifically stated, Brlefly, the rule of ejusdem genesris b
was applied, The partiocularized expenses mentioned are station-
exry, stempa, telephone, and travelling expenses,

The rule of ejusdem gensris olearly applies to sec-
tion (1); but it is the opinfon of this Department that the
gourt, in the Crosthwait declsion, did not intend to imply
that the entire statute would be quasliiffied by that rule of L
statutory construction. If that were trus, the expreas pur~ S
pose of section (g) would be rendered for naught. By its rd
very terms, seotion (g) seeks to provide sums in addition to
those provided elsewhere in the statutes.

o e e TR

The Distriot Attorney is required to represent the
State in oriminal prosecutions. It ia "his duty to do that
which a rfaithful end vigilant district attorney would be ex-
pested to do, consldering the magnitude and importance of the
cage, and that which wuas esgential and necessary to the feith-
ful performance of his official duty.” If the Cogmiasioners?
Court deemed the expenses enumersted in your letter nesessary
or that they esided in the proper administration of the dis-
triat attorney’s duties then, if the other statutory require-
ments have been mat, and you s¢ gstate, we see no reason why
those expense items should not be allowed out of the £2,500.00
fund provided for in section {(g).

This doss not mean that a district attornay may con~
tract to pay so-ozlled experts any morae than other witneases,
except in those instmnces where sush witnesses have had to ex-

pend effort in order to qualify themselves as experts in s
particular case,
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Trugting that the foregoing fully answers your
1nqu1ry, we remain

Yours very truly
ATTORNEY GENERAL OF TEXAS
/;25222;;. Je ?annin
Aasistant

'WIFiEBB

APPROVED

OPINION
COMMITTEE
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