OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Fonoradble E, G, Mosely
Civil District Attorney
pallaa, Texas

pear Birt

In your letter o

s 1940, you onolose
fori 6opy of a contract mady

Dlllas County in=-
ley. of the same

of/the notioce given on Saptexber 12, 1939,
¥ the Distriot Attorney follows:
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Honorable E, G. Eoaely, FPego 2

YSeptember 1l2th, 1939

*Honorabdle
Distriot Attorney County
s Toxas

“Dear Sirs

You are heraby notifled to collsct
all the deslinjusnt taxes due the
Indoepandent 3chool District,

In the event you ares not in position
to camply with this notioe ploaase zive us your
walver of any right you have to oollest same in
crds>» that we may employ other attorneys.

Sinocerely yours,

B1ST/ICT,

By

Seerstulry, as par
ordsr of ths board
of Truntess”

Copy of the District Attornsy's walver, Cated (o~
tober 16, 19:9, wwudi9 in raspoass to ihe notico follouwss

*Ootober 16,
idis

“Board of Trustess
independsnt Scohool Dilstrioct
» Toxas

attention Lr, y weorstary
“Gantlemsnt

In view of the fagt that your doard
has mada unanimous requests to ms Shat it is
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Fonorable X, G. iosely, Page 3

your desire to oontrndot with some lagal firm
for the golloction of sthe delinguent taxes dus
your school c¢istrxiet, and in view of the faot
further that you havs put me on notice for
tiirty days in compliance with ths laws of the
State of Texas with regard to suoh matter, I
hand you herswith now this letter which will
conetitute oy walver of the right to wake such
ccllections,

Yours vary‘téuly,

DISTRICT ATTORKREY"™

In our opinion, under the siroumsiances, the
above walver 1is sufficient to mafure the autiority of the
Board of Trustesa to eater into a proper coniract for the
collection of delinguent taxes. Hliamp vs, Hlse County,
96 S. ®. (2) 837,

The contraoct oontains, the following provisiona
and none othsr with respeot Lo the geconi party's obdliga-
tions anc compsnsatlon and the tora of the gontragt:

"e o o L0 00llect all delinjuent taxes,
pehalty and interest due gald district for all
yoars up to and inocluding the year 1940,

"Iv is agresd that sald attorney shall be
paid 156 of all the delinguent taxss, penalty
and interest oollectsd or paid to sala district
for any of sald years during the sxiatehce of
saic agresmsnt aogording to its effeotive dates
ag Doreinafter shown, and as and w«hen sald taxss
are gollected without further sotion of the board,

*The effeotive dates of this agrsement shall
bs as followyi

"is Lo bhe year 1938 and alli prlor years
on this date,

"As YO the year 1938 on March lst, 1940,
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"As to the ysar 1340 on Karch lat, 1941,

“Unless sxtsnded by the mutual agreemeat
of the parties, this agresmsnt shall terninate
and be of no further fores or effect on Maroch
h‘. m“.”

Under Articls 7343 Ravisod Civil 3tatutes, in
the case of Bell ve, Mansfield Independsnt Sohool Distriet,
129 S. H. {3) 629, the Suprems Co held that Articles
7335, Civil Statutes, and 7335a, Verncn'sa Clvil Statutes
are applicabls to independent sohool distriots except as

to the reguirsment that the oontraots thsrein authorized
shall bs approved by the Comptrollsr anéd the Attornsy Gen~
sral. The Board of Trustess of an indepencent sshool dis-
trioct may undoubtedly enter into contracts with attorneys
of the panme ocounty Ior the ¢clleotion of delinquent taxes,
penslties and interest, for a purcentage of the amount col-
lected, not sxeseding inﬁ as provided in the oontraot, Ar-
ticles 7335, 7330a and 7343, supraj Bsll vs, Manafleld
Indepandent School Distriet, supra.

The brief furnishod us does not touch upon the
one diffisculd cuestiocn which 1t seems to us is involved,
Are the provisicns of the contraet with refersnce to ths
isngth of its tern valld and proper?

He have herstofore e&xpressed tie opinion that
the ocommissionsers' cosurt of a county onnnot make a contraet
with an attornsy uncor article 7335 for a poricd extending
beyont the term of office of the lndivicuala somposing the
comxzissioners' ccurt, O-2507; 0=289. From the lattsr opine-
jon we quotes

"In 14 issrlcan Jurliasprudenes, 210, the fol-
lowling 1a saldé:

‘e o o The mambers of a board of
oounty conmissioners oannot, however,
contract in reference to matters which
are perasonal teo tiasir sucocessors., Thus,
a oontragt by whioh a dboard of county
sommissioners attempts to employ & logal
adviser for a period of threes yasars, to
conmence thres zmonths in the future and
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after the time for ths eleotiocn of a
psraon %o fill the vaocaney cauaed by
the expiraticn of ths tarm of offioce
©f one membor of the board, the tearm
of employment sxtencing over a perlod
@uring which all the members of the
board as constituted at thes time of
the eontreot will retire therefroam un-
less re-clected, is agsinast public
poll.ai’ P

*This secxs to be tvhe law in Texas, whioh
is expressed in 1l Tex. Jur., 831, as follows;

'Ordinacily, contracts mmde by s oo
missicnaers' ccurt may not be repudiated
zarsly because the personnasl of ths body
has subsequently ohianged, It i3 cnly
where thes axploymsnt by & gommissionsra’
gourt is psrsonal and confidéntial, as
in the oass of an atitorney, that it is
held that one comxissioners' court has
no power to bind 1ts suocessors,!

*Ihis last quoted atatement is based on tho
only Texas case on ths subjeot, the onse of Gulf
Bitulithie Co, v. Nusees County, 11 3, W. {24) 309,
whieh gaysi

It i3 only where the amploymsnt by
a commissioners' oourt is perscnal and
confide:tinl, as in the case of an attor-
nay‘ that it is held that cne commission-
era’ oourt ocannot bind its guocsseocrs,'

»ihe court decisions in most of tha other states
that ws havs found hold that one sonmmlssioners' court
cannot bind its asuccessora on personal contracts,
Coffoy County v, 3mith, 50 EKan, 350, 32 Fag, 30 {(an=-
ployoent of county printar)é ?ranklin County v, Ranok,
9 Ghio O, C. 301 (employxent of courti.use Janitor};
¥ilistken v, ndzar Gounby, 142,111, 5:i8, 32 N, 2. 493
{amployment of poorhouae supsrintendent)} Hoard o
Commiasicners v. Taylor, 1235 Ind, 148, 23 N, i. 763
{ employment of attorna?’; and willett v, Calhoun
Gounty, 217 ila., 887, 117 50. 31} (smployment of
attorney).
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"4 tax colleotore-attorney would nosd taot,
patience and diligences, and a couuissionsrs?
oourt would have every inoantlive to want &« pan
with thoae qualities, In short, euch oommia~
alonars' ocurt should ba satitled to rske its
own contracts toueking on the matter,

"Zurthermore, the newly clected County Ate
tormey has yrights which we do not bolieve gan
bs coverlooked,

*article 7332, Revised Statutes, provides
for ths ccunty attorney to represent the State
and gounty in suits for delin;uent taxes and
provides feos for auoh services,

"The county atiorney was slected with the
undersiancing that the abovs would be a part of
his dutles und that he would ve palid for per-
forming the game, We ¢o not bolievs a olasing
administration of a ecommiusionors® court, based
upon a waiver signed by an outgzoling county at-
torney, can deprlive the incusming county attorney
of these valusble rights., Also, we do not balleve
the County ¢un bo thus deprived of any chancs of
having the newly electsd oounly atiormsy perform
these services at less coat than the atiorney=-
cantractor will perforz the sane," -

It ciott bs mentionsd that tho above holdilng was
not neant to prevent a gontraoting aticrnay froz eomoludling
suits f1led within tha term of office of Wie commissionsrs,
tse cantract so providing.

The trugtees of indspondent school ¢istrlicts have
over-lapping torms, A% least in soce indapendent sahool dlis~
tricts ths 2lections of April, 194C and 1641, would arffact a
asjority of the trustess. In others tnls would not bs true,
Bubt, in all such aisiricts there woulc e an election or eleo-
ticns afrectinz one or oore members of tha board of trustess.

»¢ £ind no case in point, i.vwever, it ls apparent
that the principles governins cormissicners' courts in the mat-
tor ars applicanls to ludepondent school Cistricts at aoo
poin't. .

a¢ &0 not ragard the county attcrney's situaticn
as belng so l.uip.riant in the csse of Lhs soclool dlsurict as
tn the casa of tha couanty., Joa articles 7326, 7432 and
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7343, Civil Statutss. The term of ofrlse of 2 county at-
torney coincides with that of a county coummissioner, and
nis righta and dutiz» wors oounsidarel uand regarded as con-
teibuting reasonas for our holding in Who avove uctad
opinicn, Howgvsr, we d¢o not vellevs Lhat tac oésunty ate
sorneyts torm of offiee shizuld acntrol the lensth of the
pericl of a Gellnquent tax coantrudl wude by un intspendent
school distriov, lHis relaticasnip t. the sehool distrioct
is diffe.aatl from his relaticnship to the county anc the
ovor~lapping torzms of the sochool truateea have already been
montioned,

In Flkes vs, Sharp, 118 3, we (Z2) 774, 1L wms
held thatv prior to enactoent of Articlis Z750a, Vernon's
givil Statutea, (and at a time whan the atatutes were
silent as to longth of terxms as to whioh tesohers' gon-
tracts oould bu mads) s teacher's contraot gould not de
made for a longer period than one ysar, However, the
grounds upen which that epinicn was based render the samse
of little wvalue in the quastion bdefore us,

de thilnk the most reasonable view, and the one
gost llkely to be edoptsl by the courts, is that zuchk con-
vraets with attorneys cannot, Lo wade by an indapendent
school dilatriect oreated uncor general law for a term ox-
gending beyond the time when in the ordinary oourse of
gleetion tzs parscanol of a ralority of vhe dboard of
srustees might bs chinged, Thls ahould not be interpretsd
to impeach a proviaion vinich might bz sontalaed in suoch &
sontract authorizias the conciusion of suits fiiad prier
to such time,

Tha above answars your sussti.ng as dofiniiely
a3 We ars able to answsr them on the faats glven, If the
contraot s proparly exscutsd and if in aue courss of
elestion less nan a majority ef the board of Srustess ocnre
up for eleotion curing the teram of the contraet, in our
opinicn it 48 a valid one, e sxpresa no opinion as to
the sfficaey or affegtivencss of any r:medy wiloh e{ther
party migh% have if the other shuuld brsach suob a osoatraot

Yourg very truly
ED MAY 3, 1940

ADTORANEY GENERAL OF TBAAS

L)
TRET ASSISTANT sy %,_J) é “’(Q“’“"

ArToliicy GEUERAT Glann R, Lewis

- LAssiatant
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