OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

GErALD C. MAMN
ATTORNEY SENERAL

Honorable Homerxr L. lioses
founty Attorney

wWheeler County

wheeler, Texas

Dear giri bpinion Ko,/ QO
R0t  Applioab
*occasiona

1nd\vidnal who tranaportl
dqods\for compensation

8d” town to an unincorpe
arated town,

ur letter of April 24 1940,
of thls department on {
prtin. Your cuestions one and
They xead as followsi

where sudX oparator end owner delivers
wholesale groteries from Uklahoma to Texas

customers but makes no direct or indiTsot
charze to the customer for such delivery?

"By May the abovs descridbed wholesalos

grooer or any other Oklahoma firm or sanu-
fagturey make an oconslonal trip into Texas
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with suoh vehiocle or vehiocles for the
purpose of delivering merchandisse helonge
in3 to such persozx or firm % Toxas ouse
tomera where no direot charze is mnie for
such delivery but whara the delivery nsrice
of the morchandise is greater thaa the
price charzoed to zuoe: Toxzas oustoner if
such oustomar recoeived the merchandise at
the warehouse of the Oklahoma firm and
trangported it to Texas ia the custoaors
own vehlele or at his own expsase?™

- Scetlon 5 of Article 827h of the Penal Code reads,
in part, as rollows:

w* * % And provided, further, that
any noaresident owner of a privately cwaned
motor vehiolo may be permitted to make an
ocoasional trip into this state with suah
vaeiiclo under the privileges of this act
without obtalning such taumporary rezisira-
tion ocartifloste,”

“his departnant ruled in Opinion Ho. 0«09 that the
trucks operatod by ihe Schlumberger wWoll Surveying Corporatiosn,
which wers not being operated for compensation end nire, and
which were oporated in Oklahoua but which made oceasional wrips
into Taxas, oame v4 thin the "“oocasional trip" srovision of the
Texas twtor vohicle resistration law, dezpite the fnot that
the c¢orporation viag a Toxas corporation.

Qur Jplaion MHos 0=09 concluded as followsy

~If the trucks ia question ers not
being operated for componsation end hire,
it {s uy opinion, end you are &0 advised,
thet the operators of the trucks could
aake oscoasional trips into Taxes by virtue
2% the provisio:ns of Article 827b, Seotions
1 and 5, of the Ponal Coda of Texas without
rosistering in the State of Texes.”

pur Oplnion No. O=1393 is to the sems effsot. Coples

gf both of those opinions are inclosed heroin for your informse
Olle

In line with our opinlone atove referred to, you are
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advised that the trucika operatad bdr the Cklahoma sorporation
could come within the “goocasional trip® provisioan of the
stetute, 1f sald trucks are not deing operested for oompoensae
tion or hire,

Tho anaver to your questions A and B are controlled,
w8 belisve, by the heldins af Lhe Sunrenc Court of Texss in
the ocase of New Way Lumber Co, vs, Smith, 96 8, w, (24) 282,
In that case the oourt was conternod with whether or not the
Yrucks oporated by Hew “iay Luthar Conpany were "oontraot oar-
géiia" a8 that term is dafined ia the ro%tor carrier act as

ows1

“{r} The tera ‘toontract ocarrier' neans
any sotor carrier as hareinadbove 4efined
trangporting property for compensation or
hire over any hizhway in this stote other
than as a common ocarrier.®

The juestion, then, was whether or not the truoks of the lume
ber conmpany which bhaulzd lumber that deloazed to the campany
for delivery to customers were belns oparsted for ¢ompensas
tion or bire. The court held that tha truoks were bvelnz Ip-
srated for compengation or hire and basod their holdins upon
the fact that the onupany made a carrying caarge for tas do-
livery of the lumber over and above the agtuel cost of the
sane, The court stated as followsy

“nder the factas gtatod here Lhe curry~
ing of lumber owned by the cozpsny in its
own triuocks does ot examnt 4t fron the pro-
visionsg of this low,. This 48 not a case
whera the trneks are oporaioed sxolusively
within the incorporated limits of a town or
olty; nor is it an cape where the price of
the joods delivered is the same as those
undeiivered, On %the conirary, it is olearly
& oase where the price of the lumber includes
a direot charce for the delivery tuoreof,

" The carrying cbarze is based direotly on the
distancy traveled and the welsht of the truek,
Since tho company recoeives compensation for
the delivery of the lumber, it clascrly ap-
gears-that the trucks usel ocons undspr the

e¢inition of & *coniract oarvrier,' and are
subjeot to the provislons 57 article 91l1b,"
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Under ths holding of the Supreme Cowrt case, supra,
7ou are therefore advised that the trucks operated by the
coripany in question A presented by you would not bhe operated
for caompensation 9r hire, tecause n> charze 1s mmde for the
dolivory of the ;roceriea over and abrove the actual cost of
the . ‘roceries in Oklahoma, A siniler guostion was preseanted
by you in 1938 when you asked the quesiion as followst

"iay the propriestor of an vholesale
3as0line busimmss in the Stnte of Oklahona
cause & =otor vehiole bdelonzing 4o such
propriotor $9 bve operated across the state
1ine 4into Texas with a load of gasoline for
the purnose of delivoering such coamodity to
a custoner ia the state of Texas, where no
axtra osharce 4s made to ths customer for
such delivery above the raruler sale prioce
aof the za&ssline, without sbtaininz a tempo-
rary rezistration certifioste or other rege
istration for such motor vehicle,”

Assistant ittorney JGeneral Albert ¢, jalker wrote
an opinion on Auzust 2, 1938, in whioh he nheld as followss

"It ig the writer's opinion that the
operator of such vehlicle as described in
tho queation above may naks ocoasional
trips into and out of Texes without obe
talnlns a temnorary recistration cortifi-
cate or other registration for such motor
vehiole, Cee irtiole 827-b, Sections 1
and 5, Penel Code of Texas.™

¥, Walker's opinion was, in ocur opinion, correct, and our
answer to your guestion A, supra, is in eccord with the sazo,

In your question B, you prezent a faet situation
where the trucks 3deliverins roceries aeke an sdditional char-e
for the transportation or delivery of the - rocsariss, Ia such
czse we feel that the feolts would throw the operators of those
trucks directly 1in line with the holdins of the Supreme Court
in the YNow ‘ay Lumber Conpany cazse, supra, It 1s our opinion,
thaerefore, thet the trucks operate& as dascribed in your oot
situstion contained in questior B would be operated Jor come
pansation or hire and would not come within the "ocoaslonsl
trip" provision quoted supra.
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"Ce Should the resident owner of a
motcr vchiole be oclassed ns a motor carrier
where he transports ;00ds iwares and merchane
dise for compensation and hire fromn an ine
corporated town alon; 3 state hizhway or
other road to an un~incorporatel towa or

vdl1lara whare 4n tha aAauras Af apoh Erane.
"‘l-"-t"'w v L W L T Lo )

P34 A W e it - Wihe Wk AL RF

portation no fncororated town is pasaed?

This departaent has previousl; passed on & 2uestion
identical with that whilch you present ia your question number
C. For your ianfornation, copies of Opinions o, C=1497 and
Ho. O=1592 on thls point are inclosed hereiln. Zased on such
osinions, your tiiird question is answered i{n the negative,

Yours very truly

ATTONGEY GELLAAL OF TIXAS

2111y Goldbverg
Aasistant
BGLRS

I%CLOSURS
ADPESVETMAY 23, 1940
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