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Re: lkay a distpiot e appoint
a district atlordey pro tem
or special strict attorney

to try a case

the opinion of this departmex
tione. Your lestter reads as

s a8 vell as Judge
was the District Attorney
{ndioctment was returned

dge il therspoon contemplates an
exchange UT benches with soms other Dis-
trict Juvige in the Panhandle in the near
future in order that a number of cases
pending on the docket in whioch indiotments
were returned durins his texrm of District
Attorney may be legally disporsed of inolud-
ing this murder oase, '

MO COMMUNICATION IS TO BX CONSTRULD AS A DEFPARTMENTAL OFINION UNLESS APPFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANY
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"The questions I desire to propound to
you in regard to this murder case erc the
~1 Y~
“ L

£ revd e
dWd Wil dd, e

"Question 1.

"Could & Distriot Judge appoint e Dis-
trict Attorney pro tem or specicl District
Attorney to try this case, and if so wuld
this District Attorney aot and be entitled
to oompensation only durin~ the actual trial
of the ocase?

"Q-,uestion 2.

"Some of the intercsted parties desire
to have some attorney appointed in advance
and permit him to spend, say two weeks ine
vestigating the case on the theory thet he
could add this time to the actual trial of
the case and collect for it off of the State
and thereby make him e reasonable fee for
his services.

"Could the State lecally pay under these
conditions ocompensation for a District Attor-
ney pro tenm while investigatin: a case in addi-
tion to the actual time consumed in the trial?

j" : "Question 3.

*The only authority I find for the appoint-
mant of a Distriot Attorney pro tem is Artiocle
31 of the Code of Criminal Procedurse, providing
whenever any Distriot or County Attorney fails
to attend any s&erm of the Distriot, County or
Juastice Court the Judge of said Court or such
Justioce may appoint some competent attorney to
perform such dutiées of such District or County
Attorney, who shall be allowed the samo compensa-
tion for his servioce as is allowed the District
Attorney or County Attorney. <ald eppointoent
shell not extend beyond the term of the ocourt
to which 1t is made and shall be vacated upon
the appearance of the District or County Altor-
ney.

"Does this artiocle in fret authorirze & Dis-
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trict Judge to appoint a Distrioet Attorney pro
tem nerely because I happen to bec disqualified
in & given onse, but I am present end in at-
tendance upon couwrt?

“Question 4.

"In any event if suthority exista for the
appointment of & Distriot Attorney pro tem and
one should be appointed who ects durins the
actual trial or perhaps in advance thereof,
will any compensation to which he is ontitled
haeve to be deducted from ny salary?™™

Article 25 of the Code of Criminel Procedure reoads,
in part:

"Each distriot attorney shall reprosent
the State in all oriminel cases in the d4ia-
trict courts of his distrioct, except in ceses
where he has been, before his election, en-
ployed adversely., * * *r

Article 31 of the Code of Criminal Procedure pro-
vides:

"Yhenever any district or county attorney
fails to attend any term of the district, ocoun-
ty or Yustice*s court, the julge of sald court
or such Justice may appoint competent atiorney
to perform the duties of such district or coun-
ty attorney, who shall be allowed the same oome
pensation for his servioces as is allowed the
distriot attorney or county attorney. Said ap-
pointment shall not extend beyond the term of
the court at which it is made, and shall be
vacated upon the appearance of the distriet or
ocounty attorney.”

We quote from 15 Tex. Jur., p. 389:

"Exercising his statutory power, the Judge
may eppoint any ocompetent attorney or member of
the bar to perform the duties of district attor-
ney or oocunty attorney. This power may be prop-
erly exerclsed whero there exists a vecaney in
the office of district attorney, whcre the dls-
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trict attorney 1s temporarily disabled to
act, or in any partioculer case where there
may exist speclal reasons why he should not
act. The statute oconfers full power on the
Distrioct Cowrt to appoint, without any lim-
it as to ths time during whieh incumbency
of office shall ocontinue, excepting that
the appointment mey not extend beyond the
torm of court or the appearance of the regu-
lar officer, and may be terminated et the
plecsure of the court,™

Also see State vs. Gonzales, 26 Tex. 197,

It was heléd in the case of Bennett vs. State, 27
Tex, 702, that in the absence of food cause for refusing an
eppointuent, the Distriot Judge may enforce ite eppointment
of a 4istrict attorney pro tenm by imposing an adecuate punish-
nent for the refueal.

Althoush the statutes are vague on the subjeot, part
of the duties of a dlstriot attorney in representing the State
in e ¢riminal case is to investigate and thoroughly famillarize
himself with the faots, in order that he can properly represeat
the S8tate in court. It can hardly be maid that e distriot at-
torney could be expected to walk into court and enter into the
trial of the case without first having studied and investigated
same,

Jhﬁ'vicw of the foregoing authorities, you are respeot-
fully advised that it is the opinion of this department, in an-
swor to your first and second questions, that a distriot judge
may appoint a district attorney pro tem to dispoee of a oriminal
case §in whioh the regularly slected distrioct attorney is dis-
qualiried; that such appointment may be made sufficiently in
advence of the trial to give him an opportunity to investigate
end ramiliarize himeelf wi th the faets of the case; and that
such distriot attorney pro tem is entitled to componsation dur-
inz the entire period of such appointment.

The answer to your Tirest and second questions pre-
ocludes the necessity of an answer to your third cuestion.

Article 31, Code of Criminal Prooedure, supra, pro-
vides that a 4distriot or oounty attorney pro tem shall be al-
lowed the same comnpensation for hic services as 1is ullowed the

distrioct or county eitorney.



3 B

Honorable KMilton Tatum, Page 5

Article 3886f, Vernon's Civil Statutoes, reads, in
part, as follows:

“Seo,. 1, From and after January 1, 1936,
in all Judiocial Districts of this State the
Distriot Attorney in each such District shall
receive from ths State as pay for his services
the sum of Four Thousand Dollars {3 $4.,000) per
year, which sald Four Thousand Dollers (IL 000)
shall include the Five Hundred Dollars (% 500)
salary per ysar now allowed such District Attor-
ney by the Constitution of this State; * *

"Sec, 2. All monies heretoforec appropriate
ed by the Leglalature tc pay fees, salaries and
per dien eccounts of the officers named in thin
Act are hersby reeappropriated for the purposs
of paying the salaries fixed by this Act,"

Although the statutes quoted do not specifically
provide that the salary of the district attorney pro tenm
shall be determined by the number of days he serves, we be~
lieve that the most praoctical way of caloulating his compensa-
tion is to divide the annua] salery of the district attorney
by 365 and multiply the quotient by the number of days actual-
ly served by such district attorney pro tem.

In our Opinion No. 0-1529, a copy of whioh is enoclos-
ed herewitiy for your information, it is held that the regular
salery of &’oounty juige is mot to be reduced by the amount
-that 18 paid to a speoial Jjulge. We see no reason why the
same Xule should not apply in instances where it is necessary
to appoint a distriot attorney pro tem or special distriot

ettorney.

Therefore, in enswer to your fourth qQuestion, it 1is
the opinion of this department that the regular distriot attor-
ney's salary is not to be reduced by the emount that is paid

to the district attorney pro ten.

Trusting that the foregoing fully answers your in-
qQuiry, we remain

Very truly yours

ATFROVEDMAY 23, 1940
ATTORNEZY GENERAL OF T.3AS

f\.“'f.*:':.-!‘i Cioova s CON LR By W&M

D. Burle Daviss
DED:IRS Assistant




