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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
AYToRNEY Gananar,

Honorablae Luther C. Johnaton
County Attorney '
Andsrson County

Felestina, Texas

(end gus
- 0T corpor: ing artifsi-

4 14l leske,

This is in reply t' uy 18¢tsr of May

questing the opinion of th} 26nY, upon the above stated

aatter., 1In this connsctien,

"This leke is an exti laks, formed by
1895 by v dorporation organized
for recraatio ¥a], puxposes Gnded ths laws of tha
state of Te)is, ajority of "tocknoldars being

residents withih %

situated)

grounas

1 Cn the besis of theso facts, your qusstions are as

rbllows:

" -
.e"“uﬂlm\ﬂqu 1S TO AF CONRTBUEN Be 5 sarmemmiscrim. o~ -

pear Sir: . . Opinion Np, 0-3343\ |
- o .-, . .~ Ret Recggsal fishing lleenss
: o o fox ¢kholdsr ! 188%

N e lake are entirely on
land ownso\ so rrorati"n and are derived
rainly fromN\grripess onjtha corporation pProperiy.

YT wordtionm\o?l 34} ;s howaver are surface
Zarsh froa ths lands of an-
1snt quantity to ponstituts
z’provide livellhood or breeding
sh. %aste veater from the lake is al-
¢hry an artificicl wastevey, across

Yietance into & creek, non-navigabla
and in law, and thence sevaral miles
Zeches niver., The laks is not subject to
ovarfloy from sny public water: has no coanusction
therewith exespt thru the wasteway; the topograrhy,
ths 5221) amount of watar in the wasteway, and the
$ron net combininz to rander ths wvasteway no cosacn
passa*e*ay for fiah to or from bresding or feeding
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Honorable luther C. Johnston, rege 2

"), Yay a stockholder of ths corporation owvn-
ing this lake fish thersin without en artificial
balt license?

»2, lay a stockholder vho resides (a) in a
county other than thet in vhich the lake lies or
(b} outside the State of Texes or {c¢)} outside the
United States of America fish thsrein without s
non~-resident licenss?

"3, Do guests or licensess of stockholders
have imnunities from regulation equal to those of
stockholdsera? )

*. Do artificial lakes not subject to over-
flow constitute *waters of this state! s such tera
~is ussd in Art., 1032 (a} of the Revised Ctatutes?™

Section 1 of Article 4032a, Vernon's Annotated Civil
Statutes, reads:

."See, ). Ho person vho is & non-resident
of Texas, or vho is en alisn, shall fish in the
waters of this state without first having pro-
cured froa the Gane, Fish end Oyster Coanission
of Texas, or a Depuly G=me %arden thereof, or
fron a County.Clerk in Texas, or other legslly
authorizad agent, a license to fish; and no per-
gon vho is s resident of this State shall fish
vith ertificial lurss of eny kxind in ths vaters
of this State without fTirst having procured from
the Geme, Fish and Qyster Commission, or a Deputy
thereof, or fron & County Clerk in Texas, or other
legally euthorized agent, a license to fish."

Fish, because of thelr migratory characteristics,
are clanssified as aniusls ferae naturas, thile they are at
freedon, thsir ovmership is in ths Ztate for the bensfit of
8ll of its inhabitants, 11 R. &. L. 1015. Of courss, property
. in fish vhen confinsd 1s in ths ovner of the Yand coversd by
ths water in which they are fourd. ¥ish and Feathar Cludb vs.
Thoamas (C.C.A. 1911}, 138 8. V. 150, Title being in the sov-
ereign (priocr to captivity}), 1t is well established that 1t has
power and authority to enact laws for their conservation and
propabation. Sterrett vs. Gibson {C.C.A. 1814), 168 5. 0, 16;
Yoon vs, 'Hiller (C.C.A. 1921}, 23/ &. V. 573; Tayloxr Fishing
Club vs. Haamett (C.C.A., 1935), 88 5. %W. (2d4) 127, writ dis-
mlssed; 11 R, C. L. 1041,

aarine 4in mind the nrorvorition that tha bnsis of
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ponorable Luther C. Johnston, Fage 3

the State's powar of regulation is the incident of ownership
in the psopls as & whole in thelr soversigh capacity, ths
question for the determination is the extent of this power of
control, Does it extend to private bodies of water having no
connaction with public waters? Has the State attempted to ex-
ercise control over such waters and the fish therein?

b Y

A1k
18 Tac. 374,
stataed that:

LW 4
PR
]

*Ths doxinion of the State for the purposs
of protecting its sovereign rights in the fish
within its waters, snd thelr preservation for the
common enjoyment of its citizens,....extends to
all wvaters within ths stats, vublic or private,
whersin these enimals are hablted or accustouned
to resort wherg spawyning or Obther nurcoses, and
thrcugh which they have fresdom of passafe to and
from the public Fishing grounds of tne stata, ¥o
the extent that vaters ars the comnaon nassasevway
for fish, slthough flowing ovsy lands entirely
pubject to private ownarship, they are deszad for
guch purrosas public waters, and subjeot toall
lavs of the state repulatinz the rizht of fichery
seve” {Underscoring ours.)

. . "In State vas. Roberts, 59 N. H. 256, 47 Am. Rep. 199,
the Court said: '

"But while the leglslature has powsr to reg-
ulats and limit the tims and manner of taking fish
in xaters which are public dbreedinz placss or
passage ways for fish, it has not essumed to inter-
fere with the privileges of ths owners of private
ponds having no conmmunication through vhich fish
are accustomad to psss to other waters, Such ponds,,
vhether natural or artificlal, are rsgarded es pri-
vate property, and ths ownsrs may take fish there-
from whenever they choose, without restraint from
any lsgislative enactment, since the exsrciss of
this right in no way interferes with the rights of

others,..."
See also Corpus Juris, 624.
Consesquently, it may be saen that sone doudt has
bzen expresssd as to ths power of the stats to control ard

regulate fishing in purely private waters having no connec-
tion with any public watera. DIid the Texss Legisleture
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Honorable Luthsr C. Johnétpn, Page 4

fntend to ihclude such waﬁers within tha scope of Article 4032a
vhen it made it necessary under certesin circumstances to havs
e rishing licenss for the purposs of fishing "in any of the

. waters of ‘this State"? ils believe not.

*. In People ve. Miles, 143 Cal. 636, 77 Fac. 666, it
wveg held that the phrase "vaters of the state™ nmeant "waters

coming within the regulating power of the state concerning the
fish therein.” = .- S P

In Milton et al. vs. State (Sup. Ct.Ark. 1920), 22)
S. ¥, 461, ‘appellant was charged with the offense of unlawful
fishing under & statute which prohiblited certain acts "in any
of ths watsrs of this State."™ -Under the factis ths prohibited
scts were done in & privetely ovned inland lake having no con-
nsction with other waters, and the oourt said:

#The purpose of ithe statute vias {0 protect
end presserve fish in the publiec waters or such
privately ovinad waters as were connccted with
other strezms or bodles of water, and not to a
private pond or lake wvholly on ths prenises of
an ownar Or coanon ownars, vhich is not connected
in sny vay vith anothar strean or body of water,
The former statute of thils state rogulating ths
taking of fish (¥irdy's Digest, Sec. 36C0) con-

- tained an express provision exempting from the
applicaticn of the statute watsrs 'wholly on the
preaises bslonzing to such psrson or persons us-
inz such dsvice or devices.' This provision wvas
omitted from the statute now in force, but, as
before stated, ws think that the term 'in any of
the watsrs of thls state,' vhen considored in the
lizht of the obvious desipn of the statute, ex-
¢ludes privately owned watsrs having no connsction

"with other streans.”

In Territory of Kawaii vs. Boy Chong, 2). Hawaii 39,
Ann, Cas, 1915a, 1155, the court said:

nA pond vhich has neithsr outlet or inlet
through which fish can pass is ths privats prop-
erty of its ownsr; the public has no Intarest
in i¢, and a statute prohibiting certein msthods
of takinz fish does not apply to such a pond."

In Poople vs. Coarad, 125 Mich., 1, €3 N. V. 1012,
dsfaondant Conrad end othars owned a lake laving no inlet ox
outlet with other waters. Dafendants had obvainsd peralssion
fron the owner to spear fish in such lekes for vhich they
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- ponorable lLuthsr C. Johnaton,'Pasa-s

were arrested under a statyts making it unlewful to spear
¢ish “in any of the 13}and=lakes in this state." Ths caurd
said! _ - I . . ' |

*This lake s private property. Its owners
have entire control over 1% and the right to fish
in it. Tne publio hzvano interest 4n it, If i¢.

were connscted with other lakes and streans, so
that fish mizht pass in and out of if, othars than
tho.owners vould then have an interest in the pro-
tection of ths fish in the lske. Ths sct cannot
be conostrued to ineclude privats ponds and lakes,
in vhioh the public have no interest.” ..

- See also Vemninzg vs., Stsadman, 9 Can, Sup. Ct. 205,
in vhich tha court hsld that an act of .the Canadian Parliamsnt
ghould not be construsd Yo raquire licensgs for fishing on
private property, "unless the power 1s given in clear and un-
equivooal languaga or irresistible infersncs.™ :

In Toylor Fishing Club vs. Hamastt (C.C. A. 1935), 88
8. ¥W. {24} 127, writ dismissed, tho court dsfinsd the limits

of the state's regulatory povisr in the rollowing langgase:

5o recopnize eag sound the proposition as-
sarted by appeliec $hati all fish in lskesy (pube-
140 or private) subjsct to overflow fron rivers =~
or othsr streazs . within the dorderg of thig state
are property of tho psopls of this 8tate and that
the Stats has the right to regulats the taking
thereof.n - K : ' DU ,

In Jones vs. Stats {Ct. Cr. Anp. 1931}, 45 8. W. (24)
612, appollent vas tried and convicted of the offense of un-
lawfully telking, catchinz and havinz in his posgession a bags
£ish less than sleven inohas in length. Under the facta as they .
developed, the fish was caught in a privats tsnk end appellant
hed paraission of tho ownar of the tank to fish therein and keep
tha fish that he ccusht thersfrom. The tank had been constructed
by building a dzn acrogs a exmall ravine end £illed with surfece
vatzr only, which surface water @id not coms froa any rilvers
or othor stroczs or from any public watsr coursa of the statas,

‘The court cited with approvel the cesc of Stata vs. Robarts,

59 ¥. H. 255, 47 A3, Kop., 199, and the quotation fron 26 Cor-
pus Jupris a$ paga 62/ proviling, -

"Eut'tho logislature oannot interfars with
tha fiching privilezes of the ocwncrs of private
ponds having no comounicatlion through wialeh fish
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Honorable Luthsr C. Johnston, Page 6

‘are accustomed to pass o other vaters.”

. - The court elso emphasized the following portion of
Article 95170f the Yenal Code: :

“Tﬁis article shall not apply to any

" artifioial lake, pond or pool owned by any

person, firam, corporation, city or tovm,
thet does not have as its sourcs of vater
suvply a river or c¢rssk or is not subject to
overflow from a river or oreek."

rirticles 931 end 933, upon vhich the
prosscution is founded, and Article 951, Just
quoted, are all parts of the Gane Law and must
ba construed together. Yhen s0 construsd, the
exception in Article 951 italicised above, ap-
parently would operate to protect the appelliant
against a conviction in the present instant,
Article S51 apparsntly legallzes the catching
of Tish of all kinds in =rivats waters. 'Thae anp-
pallent, havinz lesully czunht the fish dgscribed
in the evidente in rrivats waiters, in wpich %ne
state had no interast, could not bs zuilty of an
offense by havinz the fish in his possession.”
{Underscoring curs.)

On motion for rshesring, the court added:

"In addition to Article 951, Penal Code,
1925, refsrrad to in our original opinion as
inddcating that it had not bsen the purpose of
the lezislature to atteapt interference with the
ovmers' privilegs to take fish from piivately
owned ponds, we advert to article $24-925, Fenal
Code (1925). The Tfirst of sald srticles makes
it an offense to c¢nteh or tske fish In any of
the 'salt or fresh vaters, lakd or streaas in
the state' by poisons or any explosives, or by
the use of drugs. The very next articls {925}
says & party who takes fish by poison or by the
use of any explosive, ete., in any ‘'lake, pool
or pond*t, without ths consant of the owner of
such lake, pool, or pond, shall be guilty of an of-
fensz. The articls concludes with these words:
'In prosecutions hersundsr, the burden to provs
guch ¢onesent shall be upon the defendant,!

- —

and held that this yrovision constitutes an exception to the

game laws which must ba.construed together, The court said:

653
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gonorablé Luthsr C. Johnston, Pege 7 | ' .

"It seens to the writer that 4in no olsarer
languaee than that found in Articles G25 and 951
could it bs exnrassed that It vas not the lemisln-
tive intent to vlaca rastricliion on the ownzrs!
control over fishine in privately owned vonds,
es distinpuisned Ifrom fresh vaters, streaas, and
lakes as definad in Articlse G20 Iin the Fenal Cods."
(Underscoring ours. ) -

: "Froa the facts submitted, we understand that the
jeke In question is an artificial one entirely situated on
end surrounded by landa owned by the corporation; that the
lake is not subject to overflow froa any public body of water,

~river or siream; and has no connaction with publio waters ex-

¢ept through an artificlal vesteway across which an iron net-
ting has been ccatinuously maintained,

On the basis of thess feots, it is the oplnion of
this departasnt, end you are respectfully advised, that the
lake in question does not constitute a part of the “waters of
this state® as that tara is used In Article 4032a, Vernon's
Annctated Civil Statutes, reguiring licenass for non-residents
end residents fishing with artificial lure in the "waters cof
this state. ™

It is ths furthsr opinion of this departmsnt,; that
e resident or non-resident stockholder of such corporation
end his resident or non-resident, ocltizen or slien, guest nay
fish in the waters of such laks without complying with the
provisions of Arbticle 40328, Vernon's Annotated Clvil Statutss.

~ Very truly yours
ATTCRHEY CENZRAL OF TEXAS .

APPROVEDYAY 20, 1940 By
Pt enjamin Vvoodall
Assistant
ATTORNEY GENZRAL OF TEXAS py Ai) L et forr
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