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Honorable wWalter C. Woodward, Coxmiessicoer
Foard of Insurance Commissioners
Austin, Texas

Dear Sir: Opinion 0-2273

Re:t Doee g Ul re-

84, Vernonts An
civ] statutes,

apqther question,

¢/ ment upon th
ceived.

xamination of the Highway
titére, s Reciprocal Insurance
sperating under the provisions of
Title 78, Bevised Civil Statutes
{t\vas found that the bulk of the
business is written on a partial
unm paymeant plan, which contemw
bt 25 percent of the gremium will de
cash and the balance in nine equal
¥ inatellments, the first to mature one
moath from the effective date of the polioy.
It waz also found that unpaid anctes install-
ments remein in the assetr of the Xxchange
after the exjiration of the polisy and that
note balences are frequently in excess of un~-
earned premiums when policles are canceled,

ntemplate

hat \premiums have deenn Xe-
ived when noterx such ss
hose described have bdeen

asotpted 4in settlement of
s premium acoount; and

p’ regtnt. rejuest £o opinlon of this Depart-
5 qudstions as\gre harelin stated has been re-
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NO COMMUNICATION 18 TQ BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRET ASS



~7

L v

Honorable Walter C. Woodward, Page 2

*It {+ the practice of the Xschange in
dispoeing of unccollectidble note dalances on
sxpired policies and notee in excess of un-
earned premiums on canceled policles to trest
them e¥ returned premiums by running ondorse-
wents to the policies, whioh state ia substance
thet the premium should have btesn the amount
aotually collgsoted. Thie practice bas the ef-
feot of reducing *groee premium receipts' froun
which Oceoupation Tax ocomputations sre made end
reduces ‘aarned premiums' which are used in
caloulating cleim l4a®ility for Sorkzents Compen-
sstion and Fublic Liability losses by the t‘chedule
'P' formula,

»It e the contention of the Xxchange that
a premiun i¢ nsither received nor earnad if col-
leotion of a premium note ias not medse, even
though coverage is furnished. The Zxeminers
taks the position thet a premium is received
when the Exchangs accepts either cash or notes
or both in settlament of the premium and furnishes
the covsrage provided in the policy; end that
failure to make collection of s note sfter furnish-
ing such coverage doss not serve to reduce 'gross
prenfun receipts’. The Lxaminers further c¢oatend

- thet a prealum is esrned when thes Zxchenge has

furaished the coverage provided in the poliocy, and
failure to make Oollection of & note socepted in
payment thersof does not reduce ite premium sarn-
ings. :

*Twi quastions erise out of the recited prec-
tices., Fleage edvise this Department: First, if
torocs Promium Reoceipts®, ass used in Article V004,
Title 78, Reviged Cilvil Statutes of Texss, contexm-
plates that premiume have been received when notes
suoh as those described herein have bdeen accapted
in settlement of the premium acoount. (These notes
are oarrisd as sdmitted assets.)

=second, ir, in your opimion, premiums have
beeR earued when coverage provided in the polisy
has boen furnished to ansureds who fall to make
premium ncte paymente."
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In your firizt question you refer to Article 7084,
Title 78, Levined Civil Statutes o: Texas., e assume that
you have reference to Article 7064, Title 122, Vernon's
Annoteted CAivil stetutes, which reacs ap follows:

Zvary insurance corporntion, lloydtz, or recipro-
cals, nnd any other organization or concern transaoting
the business of firae, morine, marine inland, accident,
credit, title, livestook, ridelity, guaoranty, surety,
casualty, or any other kind or character of insurance
business other then the business of life insurance,
and cther than fraternal henefit essoclstions, within
1hie ztate at the time of filing its snnual stetement,
shsll report to the BRosrd of Insurance Commirsioners
ihe gross amount of premiums received upon prcperty

Joccted in this cState or on risks Aocated in this

State Sduring the preceding yaar,»énd sach of such in-
surance csrriers shall pay an annue)] tax upon such
gross premium receipts as follows: shall payta tax of
thres ond twenty~five on hundredths (3.25) par aent,
provided, that any such insurance carrisrs doing two
{2) or mores Xinds of insurance business herein referred
to shell pay the tax herein levied nfon ite gross prem-
jum receipts whers roferred tc in this lew zhall be

the totel gross smocunt of premiuns received on each

and every kind of insursnce or risk written, except
preniums received from cother licemsed companies for
reinsurance, less return premiums and dividends peid
policyholders, but there shall be no dedustion for
prexiums paid for reinsurance. Ths groes preamium re-
celipts, as above definsd, ghall be reported and shown
es the premium receipts in the repert ts the Board of
Insurance Commissi:ners by the insurance osrriers,
upon the sworn stetements of two (£) principel officers
of such carriers., Upcn receipt by the Board of Insur-
ance Coxmissicners of the sworn stutements, showing

the gross premium receipte by such insurance carriers,
the Boeré ¢of Ineurance Commiszioners shell certify to
the State Treasurer the smount of texes due by each
insurance carrier, which tax shall be peid to the Stete
Treasurer on or before the lat of ¥ersch following,and
the Treasurer shell issue his receipt tc such carrier
which shell be evidencs of the payment of such taxes,
Hc suoh insurence carrier shall receive a permit to do
busipess in this . tute until e&ll such taxes are psid,
I7 eny such Iinsurence carrier gheall have as much s one~
fourth of its entire assgete, es ghown by seld sworn
statement, Investusd in mng or all of ths followlng secur-
ities: 7reasl estite in this Ltate, bonds of thle State ox
¢f mny osounty, incorporated city or twwn of this :itate,
cr other property in this @tate in which by law such
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insurance carriers may invest their funds, then the
annual tax of any such insurance carriers shall be
one and one-fourth (li) per ocent of its sald gross
premiup receipts; and if any such insurance carrier
shall /invest as aforesald as much as one-half of its
aaset’s, then rhe annual tax of such insurance carrier
shall be five eights of one per cent of its gross prem-
ium receipts, as above defined. No occupation tax
shall be levied on insurance oarriers herein subdbjected
to a gross premium receipt tax by any county, ecity, or
town. All mutual fraternal benevolent associations, now
or hereuafter doing businesas in this State under the
lodge system and representative form of governwment,
whether organized under the laws of this State or a
foreign .;tate or eountry, are exempt froz the provisions
of this article. The taxes aforesald shall oonatitute
li taxes colleotible under the lawa of this State
//ggainst afny suok igsurance oarriers, except the main-
tenance tax provided for under article 4908 and the
tax on preajums received under %orkmen's Qompensation
Insurance policles, as provided for in Howse Bill No.
471, Chapter 25, General and Speclal Laws, Forty-fifth
Legislature, RKegular Sessionj taxes provided in House
Bill No. £58, Chapter 125, General and Special Laws,
Forty-fifth Legislature, Reguler Session; and Senate
Bill 77, Chapter 335, General and Speocial Laws, Forty-
rifth Legislature, Regular Session; and no other tax
Shali be levied or ¢olleoted from any insurance car-
rier by any county, eity, or town, but this law shall
not be construed to prohibit the levy and colleetlon of
State, county, and munioipal taxes upon the real and per-
sonal property of such carrier. Purely co-operative or
mutual fire insurance companies carried on by the members
thereof solely for the protection of their own property,
and not for profit, shall be exempt from provisionas of
this law; however, foreign assessment casualty companiea
admitted to do business in Texas unfer Chapter B, Title
78, Revised Civil Statutes of Texas of 1926, shall also
pay a tax of three and twenty-five onz hundredths (3,.85)
per cent of their gross premium receipts from Texas dbusi-
ness, as such receipts are herein defined. Provided, how~
ever, if any suoh company shall have an amount equal to
one-half of the gross amount of assessments, dues, premiums,
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or cther amounts collect:z4 from policyholders within
this State during the preceding,year, as shown by the
sworn ststement herein reguired to be filed, inveated
in any or all of the above-mentioned securities, then
the annusl tax of such compeny shall be two (2) per
cent of Its ssid receipts for such preceding period,
and 1f suoch ccupeny shall have investsd as sforesaid
an amount equal to the gross amount of sach receipts
for the preceding year, zs shown by sald sworn state-
ment, then the annual tax of such company shall be one-
balf of cne per osnt of its sald receipts.”

AYticle 5032, Vernon's Annotated Civil Statutes, reads
in part as follows:

"Any certificate of authority shall comtinue in
offect until the new certifiocate of authority be is-
sued or specifically refused. The schedule of fees
set out in Article 3920, so far ss pertinent, shall
apply to reciprocal exochanges and their attorameys in
faot, Sald exchanges shall pay a tax of three and one-
fourth (& 1/4) per cent on all premiums oolleoted, ex-
cept fire and workmen's ocompensatiocn premiums, under
the provisions of irticle 7084, Hevigsed Civil Statutes
of Texas, 1925, as amended by House Bill No, &, Chapter
495, Page B040, Article ¢, Aots of the Third Called Ses~
sion, Forty-fourth Legislaturs, 1026, as amended Acts
1987, Forty-fifth Legisleture. Houss Bill Wo, 441, Seo-
tion 1, as amended Acte 1939, Yorty-sixzth Legislature,
House BLll No. 556, subject to reduction by investment
in Texas seourities as therein provided} and exchanges
writing workmen's compensation insurance shall pay a
tax of one~iuslf () of one (1) par cent of the work-
men's compensation premiums collected under the provi-
sions of Artiocle 7064a, Revised Civil Statutes of Texas,
1928, as enacted dy House Bill No, 8, Chapter 498, Page
2040, Artiocle 4, Aots of ths Third Called Session, Yorty-
fourth Legislature, 1926, ss amended Acts 1937, Forty-
firth Legislature, by House Bill Nc. 441, Section l-b,
as smended Aots 1939, Forty-sixth legislature, House Bill
No. 587; and a further tax of three~fifths (3/5) of one
{1) per cent or such lesser amcunt a¢ the Boaréd of Insur-
ance Commissioners may sssess, on worimen's compensation
premiuns collected in this State under the provisions of
Chapter &%, Section 1, Aats of 1937, Forty-rifth lLegisla-
tura . '
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*Provided further, that an additional tax of
one-firth (1/5) of one {1l) per cent or such lesser
amount as the Board of Insurance Commissioners may
asgsess shall be pald by such exchanges on gross prem-
jums collected for motor vehicle insurance under the
provisions of Chapter £53, Acts of the Fortieth legis-
lature, as amended Acts of 1937, Forty-fifth Legisla-~
ture by Jenate Bill No. 77. Acts 1915, p. 269; aots
1939, 46th leg., p. 417, 8 7.

The word "gross" 1s defined in the case of Fire As-
socigtion of Fhiladelphla v. Love, 108 S5, %. 1568, by the Su-
preme Court. we quote from thls cese as follows:

"The word 'gross' is deflned: ‘'Whole; entirej
total; without deduction.' Webster's Dioctionary; Scott
v. Hartley, 126 Ind. 246, 25 X. E. 826, The language
under oonsideration in the statute is: 'The gross amount
of prexziums received in the state.' There is no am-
biguity in the language of the statute, and there can
be no doudt as to what itas ordinary meaning is. The
rule governing the interpretation of such language is
thus stated in Chambers v, Hill, 26 Tex., 472; ‘'Where
language 18 plain and unambiguous, there is no room for
construction., It is never admissible to resort to subtle
and forced constructions to limit or extend the mean-
ing of language. 4nd, where words or expressions have
aoquired & definite meaning in law, they must be 80 ex-
pounded.! Under the rule of interpretation just quoted
there 13 no room for construction of the language of the
statute. It just simply means that the entire sum re-
ceived by such insurance eompanies as premiums in this
Stute should be the basis upon which to estimate the
occupation tax required to be paid by such ¢ompanies.
Irf, however, there were any went of certainty in the
language used, ths Legislature defined the term in
thesge words: 'Gross premium receipts are understood
to be a premlum receipt reported to the Coamissioner of
Insurance and Banking by the insurance companies upon
the sworn statement of two principal officers of suoch
companies.' Thes premjium receipts required to be re-
-ported by the offiocers of the insurance companies are
the sross premiums received by the company in this
state. Therefors, taking the langu:ge of the entire
provision into econsideration, it means, as stated be-
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fore, that the baeis upon which the tax is to
assessed is 'the gross premium receipts,' the
whole amount received, without deduction or abat.
ment."™

The terme "premium”, “assasament™, "deposit", e.
as used in the leaw of insurance in oconnection with the wore
*note”, refer to the instruments given in placs of payment,
or in payment, in whole or in pert, of insursnce premiums or
assessments., They may conatitute actual payment, or mere evi-
dence of a debt, and refer to premiums or assessments passed
or currently due, or to fall due in the future, (Couch on In-
surance, Seotion 851)

As above stated, & premium notemay constitute pay-
ment or it may merely evidence a debdt representing the prem-
jum. In determining into which class a partiocular note falls,
the test is the intention of the perties. (Duncan v. United
Mutual Fire Insursnce Co., 254 5. W, 1110}

- Where premiums are payable in advance and the poliecy
and the applic~tion sonestitute the dscntrscot, the acceptance of
the premium note instesd of cash effects a paymonc of the prem-
fum, (Amicable Life Ins, Co. v, White, 38 5, &, (24) 860)

In view of the forego authorities, you are respect-
fully advised that it is the opinion of thig Department that
the term "grosa premium reCeipts™ as used in irticles B0O32 and
7084, smipra, means and includes all premiums received whether
in cakh or by note, which effescts & payment of the premium.
Here we ars ooncernsd with the proposition of whether or not
the notes desoribed above aonstitute or effect n payment of the
premium, Se believe that under the facts ztated, the notes in
qucfjipn effect a paymsnt of the prexmiums.
” In answer to your second question, you are further ad-
;vised thet it is our opinion that the premfums hawve been earned
when ooversge provided in the polioy has been furnished to the
assured, notwithstanding the faot the assured falls to make
the premium note paymentsa,
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Trusting that the foregoing fully answers your in-
Quiry, we are

Yours very truly

ATTORNREY CFENERAL (F TEXABS

BY

Ardell ¥Willlens
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Assistant
AWiBEB

APPROVEDNOV 20, 1940

ATTORNEY GENERAL OF TEXAS
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