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Hon. Geo. H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear 8ir: Opinion No, 0-2378 :
Re: Whether the Legislature should make appro-
priation fér the next biemnium based on
the 1930 or the 13340-census-.to counties

operating er the Salary BIll; and
related guestions, ‘

Your letter of rece e requesting an opinion of
urg

this department on the gueations in stated has been

received. We quote the questions \supmitsed in your inquiry as
follows: N

~
1. B8hould - ke appropriation
for the next d x

to counties ¢

"2, It
a population
which now shovws

enty thousapd (20,000) or more,
population/of less than twenty thou-
by quired to adopt the salary

counties are nov receiving from the
yment. onthe basis of 254 per capita as pro-
Article 3912e, 8ection 6, ROS. If the 1940
ovs &ny of these counties to have a popula-

excesa of sixty thousand (60,000) would that
county Peceive appropriation on the basis of 1ig or
25¢ per odPita for the next blennium?”

Article 3898, Vernon's Annotated Civil Statutes, as
amended Acts 1935, ihth lLegislature, 2nd C.B., reads as follows:
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"The fiscal year, vithin the meaning of this Act,
shall begin on January lst of each year; and each dis-
trict, county and precinct officer shall file his report
and make the final settlement required in this Act not
later than February lst of es&ch year; provided, however,
that officers receiving an annual salary as compensa-
tion for their services shall, by the close of each
month, pay into the Officers' Salary Fund or funds, all
fees, commissions and compensation collected dy him
during ssaid month. Whenever such officer serves for
a fractional part of the fiscal year, he shall never-
theleas file his report and make final settlemsnt for
such part of the year as he serves and shall de entitled
to such proportionate part of his compensation as the
time for his service bears to the entire year."

Section 1 of Article 39126 reads:

"No aistrict officer shall be paid by the 3tate
of Texas any fees or commission for any service per-
formed by him; nor shall the Btate or any county pay
to any county officer in any county containing & pop-
ulation of twenty thousand (20,000) inhabitants or
more according to the last preceding Federal Census
any fes or commission for any service by him performed
a8 such officer; provided, howsver, that the assessor
and collector of taxes shall continues to collect and
retain for the benefit of the O0fficers' Salary Fund
or funds hereinafter provided for, all fees and com-
missions which he is authorized under lav to collect;
and 1t shall be his duty to account for and to pay
all .such monies received by him into the fund or
or funds created and provided for under the proviasions
of this Act; provided further, that the provisions of
this Section shall not affect the payment of costs
in civil cases by the State, but all such costs so
paid shall be accounted for by the officers collecting
the same, as they are required under the provisiona
of this Act to account for feos& comuissions and costs
¢ollected from private parties.

Section 6, subdivision {(a) of Article 3912e reads:

"In counties wherein the county officials are on
& salary basis, in addition to the monies deposited in
sald Officers' Salary Fund or funds under the provi-
sions of Sections 1, 3 and 5 of this Act there shall
be deposited therein quarterly on the fipst day of
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January, April, July and October of each year, such
sume &8 mAY be apportioned to such county under the
provisions of this Act, out of the available appropris-
tions made by the Lagislature for such purposes pro-
vided, however, that in counties wherein the Commis-
sioners! Court is authorized to determine vhether
county officers shall be compensated on a salary basis,
no apportionment shall be made to such county until the
Comptroller of Public Accocunts shall have been notified
of the order of the Commissioners' Court that the county
officers of such county shall be compensated on a
salary basis for the fiscal year, and in that case

the first quarterly payment of such apportionment shall
be mpde in fifteen (lsim:aas after receipt of such
notice by the Comptroller, and the remaining payments
on the dates hereinabove prescribed. Xt shall be the
duty of the Comptroller of Public Accounts to annually
apportion to all counties in wvhich the county officers
are to be compensated on the basis of a salary any
monies, approprliated for sald year for such apportion-
ment; each county entitled to participate in such
apportionment shall receive for the benerit of its
Officers! Salary Fund or funds its proportionate part
of the appropriation wvhich shall be distriduted smong
the several countles entitled to participate therein,
on the basis of the per capitsa population of each county
according to the last preceding Federal Census; pro-
vided that the annual apportionment for such purposes
shall not exceed fourteen {18¢) cents per capita of
sald population of each county vhers county officers
sre compensated on & salary basis under the provisions
of this Act, Provided that in all counties vhich had
a population of leas than sixty thousand (60,000)
inhabitants in 1930 according to the last preceding
Federal Census and vhich nov have ad valorem valuations
for all purposes according to the last approved tax
roll of such county, wvhich have increased at least
firty (50) per cent over the valuation for 1930, the
smount to be paid to each of said counties for its
salary fund shall be the sum not to exceed twenty-five
(25¢) cents per capita based on the 1930 population.
The quarterly payment of such apportionment of such
appropriation shall be made on wvarrants drawn by the
State Comptroller upon the 3tats Treasury payable to
the county treasurer of the county in vhose favor the
sapportionment is mede and said warrants shall be
registered by the Comptroller and the Treasurer and
shall be mailed by the Comptroller to the treasurer of

the county."
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Section 13 of Article 3912¢ reads in part as follows:

"The Comnissioners' Court in counties having &
population of twenty thousand (20,000) inhabitants
or more, and less than one hundred and ninety thousand
(190,000) inhabitants according to the last preceding
Federal Census, is hereby authorized and it shall de
its duty to fix the salaries of all the following named
officers, to-wit: sheriff, assessor and collector of
taxes, county Jjudge, county attorney, including oriminal
district attorneys and county attorneys wvho perform
the duties of district attorneys, district clerk,
county clerk, tresasurer, hide and animal inspector.
Each of said officers shall be paid in money an annual
salary in tvelve {12) equal installments of not less
than the total sur earned as compensation by him in
his official capacity for the fiscal year 1035, and
not more than the maximum amount &lloved such officer
under lavs existing on August 24, 1935; provided that
in counties having & population of twenty thousand
(20,000) and less than thirty-seven thousand five
hundred (37,500) sccording to the last preceding PFederel
Census, and hav an assessed valuation in sxcess of
Fifteen Million ($15,000,000,00) Dollars, sccording
to the last approved preceding tax roll of such county
the maximum amount allowved such officers as salaries
mAy be increased one {1%£) per cent for each One NMillion
($1,000,000.00) Dollars valustion or fractional part
thereof, in excess of said Fifteen Million ($15,000~-
000.00) Dollars valuation over and above the maximum
amount allowed such officers under laws existing opn
Auguat 24, 1935; and provided that in counties having
a population of thirty-seven thousand five hundred
(37,500) and less than sixty thousand {60,000) according
to the last preceding Federsl Census, and hnvin? an
assessed valustion in excess of Twenty Million ($20,~
000,000.00) Dollars, scoording to the last preceding
approved tax roll of such county, the maximum amount
alloved such officers as salaries, may be increased
one (14) per cent for esch One Million ($1,000,000.00)
Dollars valuation or fractional part thereof, in excess
of said Twenty Hillion ($20,000,000,00) Dollars valus-
tion over and above the meximum amount allowed such
officer under laws existing on August 2%, 1935."
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It 1s generally held that in the absence of a statute
providing wvhen the census shall go into legal effect, it becomes
official and effective as of the date of publication, by a
bullstin, certificate, etc., by the Direotor of the Census. 14
c. Jo 800. 103} Hozom V. Spm’, 232 aiw- 8910 It 1. th.n’
but not until then, that the courts will judicially notice the
population of & gliven county so as to permit changea in class-
ification based thereon. Smith v. Patterson, 242 B.W. 794,

This department has heretofore ruled in Opinion No.
02337 as to vhen the 1940 Federal Census bdecomes controlling
under our statutes involving population. We are enclosing a
copy ¢f this opinion for your convenience.

You have further informed us that your first question
above quoted has reference to the appropriation mentioned in
Seation 6 of Article 3912e, supra, and also as mentioned in
your third question,

It vill be noted from Section & of Article 3912e
that the appropriation therein mentioned shall be distributed
among the several counties entitled to participate therein on
the basis of the per capits population of each county acoord-
ing to the last grooo%égg Pederal Census, and that the annual
apportionment for such purposes s not exceed l¥¢ per capita
of said population of each county where county officers are
compensated on an annusl salary basis.

In ansver to your first stion you are respectfully
advised that it 1s the opinion of s department that the
Legislature should make appropriations for the next bienntium
to all counties cperating under the Officers! Salary Bill,
based on the 1940 census, not to exceed 1i¢ per capita of said
population of each county, except in these counties whieh had
& population of less than 60,000 inhabitants in 1930, and whioh
nov have ad valorer valuations for &1l purposes, according to
the last approved tax roll of such county, which have increased
at least 508 over the valusation for 1930. 8Sald counties coming

hin thia oVision are entitled to the sum not to exceed
5%3 per c:pigr, bna03 on the 13830 po tion.

With reference tc your second gquestion, in view of
Article 3898, supra, and section 13 of Article 3912e, you are
sdvised that & county which has & population of 20,000 or more
inhabitants a&ccording to the 1940 census, and which shows &
population of less than 20,000 according to the 1530 census,
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would be required to adopt the 0fficers' Salary Plan, and the
change would become sffective January 1, 1941,

Your third question is answered in the above answer
to your first question.

Trusting that the foregoing fully ansvers your inguiry,

we are

1540 Yours very truly
ATTORREY CENERAL OF TEXAS

MJ ilell 1alloarearn

AT TORNEY GENERAL Ardell Williams
Assistant

AW : PBP

BNC.

APPROVED

OFINION
COMMITTEK

BY.
CHALRMAN



