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TPear 8ir: Opinion No. 0~-B383 <¥d Y
Re: May & school boaxd (Undependent
school distri Yoy & janitor,
where the jan married.a niece

} @

er /wherein you request
e above stated ques-

*1 would 1ike “to ha;}\@rta\fsa P.C., inter-
preted as to tho-Wepotism law onthe following

. {In4. Bchool Dist.)
wherg the Jgnitor married a
he pémbefs S the sghool board.
deed, but they have
said marriage.

opinion that they may employ the
becaune the death of the Janitor's wife sever-
bhe relghtiopship of niece and nephew &nd the
at thetrustee will be the great uncle of

*2. ¥ay a school board buy gasoline and oil
on the contrect basis, eto. for the uae of the
Scheol from a blood cousin of one of the members
of the achool beard.

"Art. 438 F,C. is indefinite as to thias he-
causes it uses the word, employ or confirm the
appointment, ete. In this ocase they do not elsot
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the man to any positicen, but merely purchase from
him,

"3. May the school board, glve printing work
tc the brother of cne of the members of the séthool
hoard.

"Same explanation and situation as in No. £."
Article 432 of the Penal Code reads as follows:

"No officer of this State or any officer of any
district, oounty, city, precinet, school distriet,
or other municipal subdiviajon of this State, or any
officer or membay of eny State, distriot, county, eity,
sochool distrioct or other munioipal hoard, or Jjudge of -
any oourt, oreated by or under authority of any gen-
eral or speolal law of this Btate, or any member of
the legislature, shall appoint, or vote for, or oon~
firm, the sppointment to any office, position slerk-
ship, employment or duty, of eny person related within
the seoond degree by affinity or within the third
degree of consanguinity to ths person sc appeinting
or so voting, or to any other member of any such
board, the legisleture, or gourt of which such per-
son 86 appointing or voting may be a membery, when the
salary, fees, or compensation of such sappointee is to
be pald for, directly or indirectly, out of or from
public funds or fees of office of any kind or charac-
ter whatsoever,”

It is o}lear, f'rom reading the above artiole, that a
janitor may not be employed by an independent schocl distrist
if he 1is related t0 & member of the school board within the
second degree cof affinity or the third degree by consanguinity.

The method of computing the degree of consangulnity
is set out in the case of Tyler Tap Rallroad Company and Douglass
va, Cverton, 1 Tex. Ct. of App., pege 268, Seq, 538, wherein
the court skatedi

*In computing the degree of lineal consan~
guinity existing between two persons, every gensra-
tion is the direct course of relationship hetween the
two parties makes a degree, and the rule is the same
by the civil and common law. The mode of oomputing
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degrees of collateral occnsanguinity st the common
and by the canon law is to diceover the ocommon
ancestor, to begin with him to reekon dovnwerds,
and the cegr-e the two persons, or the more remote
of them, is distant from the anceston, is the degree
of kindred suddisting betwsen them. Yor instanoe,
two broth.rs ¥re related tc easch other in the Cirst
degree bscause from the father each one of theam

is one degree. An uncle and nephew are related

to each other in the seccnd degree, because the
nephew 1s two degrees distant from the common an-
sestor, and the uncle i= extended to the remotest
degree of collaterel relationship.”

Degrees of affinity are computed in the same manner
a8 those of consanguinity. That is to sey, the relntio:i:r
the wifs stands at the seme degree of affinity to the hufhand
as they are related to the wife of consanguinity. Kelly vs.
Neely, 12 ark, 687, 86 Am. Dec. 288; 2 C.J. 379; 2 €,7. Secun~
dlﬂ, 998 L}

Following the rule as laid down in the Tyler Tap
Reilrcosd Company and Douglass oase, suprs, the deceased wife
of the wen whose employment ec jenitor is enticipated, and
the mambsr of the school board, being niece and unole, were
related by consanguinity in the se¢ond degree. In the case
of Xelly vs, Neely, supra, cited with approvel by the Court
of Criminal Appeals of Texas in the case of Styingfellow vs.
Stete, 61 SW 718, it is held that Dy marriags the man places
himself {n the sesme degree of propimquity to all the relatives
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of his wife, wither by affinity or consanguinty, as she sotually

stands towards them. This being true, the husband, during the
lifetime of the wife, was related to the member of the sshool
board by affinity in the second degres., Does this relstione-
ship exist after the death of the wifet Thirs question e
enawersd by the Court of Civil Appsals in thes case of Lewis,
Assessor, et al vz, O'Hair, 130 SW 2nd 378, &’ follews;

"Death of the spouse terminates the relation-
ship by arfinity; if, howsver, the mattiage lLas
resulted in issue who are still living, the rela-
ticnstip by affinity continues.™ Also sse R C.J.
379; Stringfellow vs. State, 61 SW 719; Pege vs.
State, B8 Toxas App. BB,
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Thi: will sévize you thst your first gquestion 1is
answered in the negative.

with refersrnce tc your second and third questions,
it wss olearly the {ntention of th: Legislature in enaoting
Article 432, supra, to prohidit the employment ¢f persons re-
lated within the prohibitod degree, from rendering personal
services which servicss were to be paid for, direeotly or 4in-
directly, {rom public funds. The services to be resdersd in
eacl of the instences referred to in your second and third
questions are not personal services, but are goods or merchan-
dise to be delivered in compllance with a contract to be enter-
ol intoc betw:zen th: schocl board end the respective individuals
a8 independent contrectors. The contractors are not under the
personel supervision of the members of the board, apd The board
is not interested in how the obligaticn orsated by the contract
is discharged, but are only interestad in the results obtained.

Ror 4o we believe the contract referred to in your
loetter, is affected by irticle 373 of the Penal Code, as the
contract referred to in that article are contracts in whiesh
the county or city officer has & pecuniary interest, and hss
nothing vhatsoevar to do with the so-e¢nlled ﬁncyotillﬁ law,

Thersfore, it is the opinion of this department that
your second and third questions should be answered in the
affirmative.

Trusting that the above satisfaoctorily answers your
question, we remaln

Ysry truly yours
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