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© aTroRnEY GENERAL ;

Honoreble George H., Sheppanrd
Coxmtproller of Publioc Accounts

Dear Birs

Opinion lo. 0-2&00
Ret

: .c.u., 1925, but te:miuated
£¢; later, the Forty-first Legls-
he' same lew. In Qctober 1928 the -

» by hils Assistant H. Crady Chandler,

srong recelpts tax under tees seid Article

0 the ssle of such texttooks thst were

tht Textbook Comzmissicn. After the re-en~

he old law, Mr. Chandler re-effirmed hie

Cctober &, 1428, on ley 16, 1850 and

agal Y Septenber 5, 1950. On iy 6, 1536, tho Attor-

ney Geaeral, throuch his sgsietnnt iy, Iuvert 7,

Faullk, rulad in the reverse ol lir. Chanéler's onin-

ion to tke effest that the tax sceruned on the receipts
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of- a1l textbooks s0ld or used in the schools whe~
ther or not adopted by the Textbook Commission.

"The above opinions have saused gseveral ques-
tions to be raised by the textbook publighers as to
their tax liability on the receipts recelved from
the 2ale of books that &re not adopted by the Text~
book Commission.”

T™he originel lew placing a tax on the publieation
.of textbooks was passed in 1807 (#. B. No. 4, 3ec. 13, 30th
Leg., 18t C. S., D« 479, Ch, 28}, and amended in 1923 (s. B,
No. 291, 38th Lese, Do 552 Ch. 167); but, as indicated by
you, that law terminsated, that is, become inoperative, by
ite ovn terms, on September 1}, 1939. However, it is still
printed in Vernon's hevised Clvil Statutes es Artiocle 7069,

- In 1930 this law was re-enacted (. B. No. 41, 41s%
Leg., &th €. S., pe 175, Ch. 37), and is now in effect and
00Gifled as Section 41 of Article 7047, Vernon's Annotated
Revised Civil Statutes. It reads as Iollows'

“Textbook publishers., = Teeh individudl, con=-
pany, corporation or ascocimtion, whether incorror-
ated under the laws of thieg State, or of sny other
State or Nablon, engeped in publishing, printing and
gelling sueh text-books as ere used, or willl be used,
in the schkools of this Stcte, or owning, controlling
or menaging any such business within the State or out
of it, and having State pnencies within this State
Tor the purpose of gsellinz any such books, tp te used
'An eny of the Schocls of this State, Bhall make quar-
terly, on the first days of Janunary, Apnril, July and
Qatober of each year, a report to the Comptroller,
under ozth of the Individual or of the presldent or
treagsurer or superintendent of such company, corpora-
tlon or assocliation, or of the verson ovning, control-
linz or managing such busineas, nhowing the grossg
amouht recelved from such business done within this
State from any and al1 sourses during the guarter
next preceeding. S3id individuals, comn°n1es, COrpoT=
ations end assogistions, at the time of naking salid re~
port, shall pay to the State Treasurer an occupation
tax for the. cusrter beginning on seld date equal to
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one percent of snid gross receipts es shown by said
report. The provisions of thls Article shall not
anpply to sny corporation organized by the students
and faculty of any State supported institution of
learning and which has no capital stock and pays no
dividends and is organized for the purpose of supply-
ing books and other school supplies to the student

of such institution end vhose assets on the dissolu-
tion of the ocorporation pass to the governing board
of the institution as a trust fund to be used for the
benefit of the institution.”

The Lepialature has not &defined the word "text-books"
1n this statute, and therefore wa believe it was intended in
the sense it is ordinarily used. In the case of T, & P+ Ry. Co.
¥. Rellroad Cormission of Texas, 105 Tex. 256, 150 S, W. 878,
the Suprene Court of Texas saldt

"Words in comon use when used by the Lezisla-
ture in a statute are to be understood as intended
to express the sense in which they ere ordinarily
usod , Lewis, Const. 8tat, vol, 2, p. 654, B 558,."

The word "textbook™ haes a well defined meaning. It is defired

in Viebster's lew International Pioticnery, Zné LEd. Unadbridged,
as follows!

*Originally, & book on which a tescher lectures
3r comnents} hence, eny menual of instiruction; e
book contalning & presentation of the principles of
& subjeot, intended to bte studied by the ounil and
used s & bagis of instruction by the teacher."

The only &ppellats court case we have found that dezls with the
meaninz of the viord "textbooks® is the.case of Sohool Distrioct
of Terndale v. School Distriet of Conemaurh Tovnshin, 326 Pa.
141, 191 4. 611, vhich goes farther then ve are golng in this
opinion and holds that "textbooks" irnclude all "books which
must be stuuied to complete text-book work."

An exeminstion of the Free Textbook Law (Chantor 18,
Title 49, V. A. C, S.) gshows that thers can be textbooks used
in the public schools in addition to those 2dopted by the
State. There vas Tormeriy 2 Textbook Commission, but its dutles
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have been taken over by the State Board of Edusation (Art,
2675b and Art. 2839, V. A. Ce Se). Under Article 2843 it

has "authority to select and adopt a uniform system of text-
books to be used in the publice free schools of Texas™; but .
Articlee 2860 and 2882 show that "textbooks"™ other than thosa
adopted by the State Board of Education may be used. Article
2860 reads in part as followst

- "4 o » provided further that rothing in this
Aot shall be construed to prevent or prohibvit the
trustees of school dlstricts from purchasing text-
books with the local maintensnce funés and furanish-
ing free textbooks to the students in the event
thet no contracts are made by the State."

Article 2862 reads in part as follows:

vihen the suprlenentary booxs other than those
selected by the Textbook Commisslon are vsed, they
shall be furnished &t a price fixed by the trustees
of the gchool in whioch they are used and aniroved by
the State Superintendent of Public Instruction, « . "

e beliove that the Lezislature intended for all
books useld as "textbooks" in the »public sechools to be included
in the statute &n gquestion, and in view of the fact books other
than those adopted by the State Board of Tducetion might be
used in some lnstances we do not believe that it was intended
by the Legislature that the term "textbooks" es used in the
gtatute includes only sueh books as are adopted by the Joard.

¥e have studied the opinions by former Assistant Ab-
torney General H. Grady Chandler end fovmer Assistant Attorney
General Hubert Yaulk, to whieh you refer. Those opinions do
not make the extreme holdings that you supggest. 1lr. Chandler's
opinion holds that "books that are a rart of the niscellsneous
works of the school libiary" such a&s "The Story of Dznlel
Boone™, "Ths Story of Cinderella® and"™The 3tory of the Stars"”
ere not texidbooks within the neaning of the ststute; and Mr.
Faulk's opinion holds thet nusio books from which nmusic is
tavzht in the public schools bubt which ere not adopted by the
Boerd aro textbooks under the neaning of the statute.

Our conclusion is that as the term "textbooks" iz
not defined in the statute It includes those books that are
concidered textbooka 1n the sense in which the word is ordin-
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arily used, and it is not limited to thomse books that are
edopted by the State Doard of Elucatlion. That would inelude
eny renuel of instruction or book eontaining & presentation
of the principles of & subjeot intended to bde studied by the
pupil and-used es a basis of instruction by the temoher; but
it would not include miscellaneous works in the llibrary that
are not used es a basis of instruetion.

Yours very truly
ATTORNEY CENERAL OF TiXAS
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