#.’27

2

O -

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN ;
{
GEmALD C. MANN VA

lmnlllf GENKRAL

Fiv
Lon. John R. Shook %N[}{
Listrict attorney i
Sen antonlo, Texas

Deer Sir; Opinlon No. 0-2427
Re¢: Change of budgc
on voting m

You advlise us that on May 17, 1947, g Comspis -
sicnexrs' Court of Rexar County en sTRd 1nto & contract \with
;utonatic voting Machine uorpor' ~ :
of some 300 voting machines. % et rrovides for an
oullaey of 526,340.C0 within rom\kiay 17, 1940, as
rental for the machines, witk: & - n the part of the
tounty to purchase the same, in whiegh event tre rental pay~

600,00
> 800.00
" Heuling elwsgtion equipment 80C.00
Yxintin§\ stytionery, stamps 4,200,00
_advertiaing £5.60
s and Clerks 206,00

£18, 000,00

You retuest our opinjon in substance as to whether
the Commissioners' Court may umend or change 1ts budcet =o
as to use the 216,000.00 thus alloted to election expenses
in making payment of gald rental on the voting machines.

NO COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OFIM M UNLESS APPROYVED BY THZ ATTORNEY GENERAL OR FIRST ASSISTANT
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You explain that no order making sueh change in the budget
was entered at the time the contraet was made, so that the
entry of the order changing the budget necessarily must be
subsequent to the meking of the contract,

In your opinion request you have also submitted
the question as to whether the contract involves the eresat-
ing of a debt and is void on that account. Wwe anawer that
question in the negative in view of the opinion of the Dallas
Court of Civil Appeals in the case of Hayden vs., Dallas
County, declded on August 9, 1940, but not yet reported,
sustaining a gimiler contrect between Dallas County and the
Automatic Voting Machine Company.

artiole 68%a-11, Vernon's Civil Statutes, reads
in part;

»"The Commissioners' Court in each county
shall each year provide for a public heering
on the county budget--which hearing shall take
place on some date to be named b{ the Commission-
ers' Court subsequent to August 10th and prior
to the levy of taxes by sald Commissioners'
Court. Trublic notice shall be given that on
Bald date of hearing the budget as prepared by
the County Judge will be considered by the Come
misaioners' Court, 8ald notice shall name the
hour, the date and the place where the hearing
shall be condueted., Any taxpayer of sueh coun=-
ty shall have the right to be present and parti-~
cipate in &aid hearing. a4t the conclusion of
the hearing, the budget as prepared by the
County Judge shall be aoted upon by the Commis-
gioners' Court. The Court shall have authority
to make such c¢hsnges in the budget as in their
Judgment the lew warrants and the interest of
the taxpayers demand, #hen the budget has been
finally approved by the Commissioners! Court,
the budget, as approved by the Court shall be
riled with the Clerk of the County Court, and
taxes levied only in accordance therewith, and no
expenditures of the funds of the county shall
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thereaftsr be made except in strict compliance
with the budget as adopted by the Court, Ex~
capt that emergency expenditures, in case of
grave public necessity, to meet unusual and
unforeseen conditions which could not, by rea-
sonably diligent thought and attention, have
been included in ths original budget, may from
time to time be authorized by the Court as
amendments to the originel budget. Tn all
cases where such smendment to the original budw
get is made, & copy of the order of the Court
amending the budget shall be riled with the
Clerk of the County Court, and attached to the
budget origlinally adopted.”

Article 8892-20, Vernont's Civil Statutes, provides:

mjothing contained in this .ot shall be

construed as preocluding the legislature from
making ochanges in the budget for State pur-
poses or prevent the County Commissionerst
Court from making changes in the budget for
oounty purposes or prevent the governing body
of any incorporated oity or town from making
changes in the budget for oity purposes, or
revent the trustees or other school govern=-

ng body rrom meking ohanges in the Dudgets for
schoel purposes; and the duties required by vir=-
tue of this act of state, County, city and sSehool
officers or nepresentatives shall be performed
for the compensation now provided by law to be
paid seid Uffieers, respectively."

‘\ T in our opinion, the inhibitions contained in See,
11 sgainst the inclusion of additional items in the budget
after it has been approved do not have any application to
the problem at bhand. The use of the money will be changed
from the payment of eleotion Judges and olerks, eto., to
applying on the rental of the machines, but the general pur-
pose of the expenditure is the same, the holding of the
elaotion. The switch of the $16,000,0C desired to ve done
would not in itself be an additional expenalture, butl we
think would be a ohange in the budget such as 1s authorized
by sec, 20 of sald article 689a. From the opinion of the
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Fifth Ciroult of .srpeals in Southland Ice Co. vs, City of
Temple, 100 Fed., (2) 625, involving this budget law, we
quote:

*Counsel for aprellse call attantion to
subdivision 13 of the Budget Law (quoted above)
and say that, ss to Home Rule Cities, the only
provigsions in thelr charters as to budgets, not
ebrogated by the Budget law, are those relating
to the preparation of the budget and hearings
thereon, and that, therefore, the part of the
charter es to transfers from one department to
another must yleld to the provisions of the
gensral statute, under the constitution prohie
biting Fome “ule Charters to ocontain anything
lnconsistent with the constitution or the general
lJaws, Whether that view be ocorrect, it is not
necessary to decide, Even If that charter pro-
vision is still in effect, it only authorizes
tranafer from one department of appropriations
to be applied to another deparitment to some object
covered by the budgcet. That seems logical because
subdivision 15 provides how and when new matters
can be added to the budget, Therefore, appro-
priations, if transferred, would be applicable
only to some purpose named in the budget, and
could not be used to pay for property not mention-
ed in the budget. Iikewise, subdivision 20 of
the Budget law, authorizing chunges in the budget,
nust refer to changes within the objlects covered
by the budget, because if new matters could be
added to the budget, then the emergency provision
would serve no purpose.”

In our opinion the avove question should be unswer-
ed in the affirmative. The fact that the contract has been
previously made would not destroy the power of the Commis-
sioners! Court to amend the budget in such particular. We
note that the rentsl payment is to be #26,340.00, and we ere
not advised as to the souree from which payment of the £10,340.
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over and additional to the $148,000,00 is to be made,
Henade, our opinion does not touch upon that sum,

Yours very truly

ATTORNEY QENERAL OF TEXAB
AP AUG 2119 /
By -

FIRST AGD "7ANT Glenn R. Lewls
ATTORNLY U WHAL assistant
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