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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALD G, MANN
ATIORNRY GENTRAL

Honorable Williea H. Davis N
gg::;y AtSorney \ :
t County
Carrizo Springs, Texas 454\\‘*\k'
S T
Dear Sir; op No. 0-R489

Re her Or not prosedu-
1 lie agalnst

8l Code, for fail-
0 seoure health

dgs receipt of your letter

of Ney 29, 1940, \requesting the opinion of this depart-

ment as to whethel or got Hrosécution will 1ie against
in“or dbout a business establish-~
to the publioe, preparing and

falls to seocure a health ger-

A 1016/5050. Virﬁon'a Annotated Penal COode,
_//ﬁa follows,

"Section 1, No person, firm, corpora-
tion, common sarrier or association operat-
ing, managing, or oonduoting any hotel or
any other pubiic sleeping or eating pladge,
or any place or vehicles where food or drink
or oconteiners thersfor, of any kind, is man-
ufactured, transferred, prepared, stored,
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pasked, served, sold, or otherwiss handled

in this State, or any menufacturer or vendor

of ocandles or manufactured sweets, shall work,
employ, or keep in their employ, in, on, or
about any said place or vehzclo, Oor have de-
livered any article therefron, any person in- .
feoted with any transmissible condition of

any infectious or opontagious disease, or work,
or employ any person to work in, on, or adbout
any sald place, or to deliver any article
therefrom, who, at the tine of his or her em-
ployment, falled to deliver to the smployer or
his agent, a certificate signed by a legsally
lioensed physician, residing in the eounty
where said person is t0 be employed, or is em-
ployed, attesting the faot that the dearer had
been actually and thoroughly examined by such
physioian within a week prior to the time of
suoh employment, and that such examination dis-
¢lossd the faot that such person to de employed
was free from any transmissidle condition of
any infectious or contsgious disease; or fail
to institute and have made, at intervals of
time not exdeeding six months, actual and
thorough examinations, essential to the find-
ings of freedom from communicable and infectious
diseasea, of all such employses, by a legally
licensed physiclan residing in the county where
said person is employed, and secure in evidence
thereof a certificate signed by such physician
atating that such examinations had been made of
auch person, disclosing the fast that he or she
was free from any transmissible condition of any
communioable and infeotious diseases,

"Sec. 3. All health certifiocates called
for by this Aot shall de d4isplayed for publie
inspection at the place where the perscn named
thereon is employed, and shall not be removed
from such place during the ocontinuance of such
enployment except by a pudlie health officer,
his duly appointed agent, or upon valid court
order. . ."

"3ec. 4. The fallure of any person, firm,
ecorporation, common oarrier or assooclation engaged



139

Honorable Wm, H. Davis, Page 3 -~

in any of the dusinesses desoribed in this

Aot, to dlsplay at the Dplace where any of the
operations of such dbusinesses are being eon-
dudted, e valid health or registration certifi.
cate, &3 required dy this Aet, for each person
employed in, on, or about suech place, shall bde.
prims facle evidence that the said person, firm,
gorporation, common carrier or assooiation, in
violetion of requirements called for Yy thlp Aot,
failed to require the exhibition of the pre~en-
ployment health certifiocate, of sueh person and
failed to institute and have made of such per-
son, aetual and thorough examinations neéessary
to the findings of freedom froam communiocadle
dino;:on at intervals of time not exoeeding six
mont - '

*Sec. 8., Whoever vioclates any provision
of this Aot shall be fined in an smount not ex-
ceeding Two Hundred Dollars ($800). Eaok aot
or omission in violation of any of the provi-
sions of this Article, shall sonstitute & separate
offense and shall be punishable as hereinadove
presorided,.” .

As we pointed out in Opinion 0-1883;:

*It is plain to sse that this Act makes
it unlawful, first for proprietors to work or
employ employees with infectious or sontagious
disease] seoond, for propriestors o work employ-
ees who &1id4 not hand over to suok smployers
valid health certificates; third, for proprie-
tors rfailing to require physical examinations
of employses; fourth, for manufacturers or ven-
dors of candies or manufeastured sweets to sell
to persons whe do not have valid health certifi-
cates, or who do not have diaplay dases asz re-
quired by law; fifth, for proprietors failing
to display scertifiocates.”

In that opinion we expressed some doudt as to
whether or not Article 708¢, of the Penal (ode, makes it
an offense for proprietors teo work with infeotious or con-
taglous 4iseass, or for rfailure to have an examination
made by & physician or for fallure to 4isplay their own
health certificate. Your request dces not raise ths question
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of whether or not it is made an offense for proprietors
to work with infectious or contagious disease, and there-
fore wo shall confine this opinion to the question of
whether or not it is unlawful under Article 705¢ of the
Penal Code for a proprietor to work without having exam-
ination made by a physioien or for & proprietor to fail
to display his own health cextificate.

Articles 1, 3, and 6 of the Penal Code of thia
State providet

"Artisle 1. The deaign of enacting
this Code is to define in plain language
svery offense against the laws of this
State, and affix to each offense its yroper
punishmnent .* '

"Article 3, In order that the systsm of
penal law in foroce in this State may de con-
plete within itself, and that no system of
foreign laws, written or unwritten, may be ap-
pealed to, it is declared that no person shall
be punished for any aot or omission, unless
the same is made & penal offense, and a penal-
ty is affixed thereto by the written law of
this State."

#Artiole 6, Whenever it appearws that a
provision of the penal law is so indefinitely
framed or of such doubtful construetion that
it oan not bde understood, eithsr from the
language in which it is expressed, or from
soms other written law of the State, such
penal law shall be regarded as wholly inopera-
tive."

In keeping with these Articles it £s the law
of this State that a pesnal enactment must define with
certainty the act or omission dencunded as an offense.
ix 'ptrtt L.'ll., 87 Tex, Or. R.Po ‘7“ 223 3,w, 'z?l x
parte Wilmouth, 185 Tex. Cr. Rep. £74; €7 8.w, (24) 2893
Cinadr v. State, 108 Tex. Or. Rep. 147, 300 85, w, 64
Wearner v. 8State, 118 Tex. Cr. Mep. 381, 42 8, W, (24) 616,
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We 4o not believe the atatute sufficlently de-
nounces the act or omission of the employer in falling
to obtain a physioal examination of his own person or
in falling to display his own health certificate 80 as
to oresats an offense &8 to him, Nor 4o we dalieve, as
we shall later point out, that suoh was the intent. of
the Legislaturs.

In Murray v, State, 21 Tex, App. 6280, 2 8, W,
757, 57 Am. Rep. GRS, an information against the 4efend-
ant eharged him with violating Artiole 683 of the Panal
Code of 1885 for wilfully and mischievously injuring a
loocomotive engine, Said Artiole 883, however, related
to the destruction of, or iajuries done to, "growing
fruit, cora, grain, or other agrioultural products or
property, real or personal®; and the court held the in-
foraation insufficient to charge an offense. 3In this
oconneotion the Court gquoted with approval the following
language of Mr. Dillon in the oasze of U. 8. vs., Qlayton:

") ,..Jor these reasons, whose cogency
iz obviouns, the law is settled that, in son-
struing statutes, the language used 1is never
to be lost aight of, and the presuxmption is
that the language is used in no extraordinary
sense, but in {ts common, evary-day meaning.
When courts, in construing statutes, depart
from the language employed dy the legislator,
they incur the risk of mistaking the legisla-
tive will, or declaring it to exist where, in
truth, it has never had an expression, The
legitimate function of courts is to interpret
the legislative will, not to supplement ;E,
or to supply it, The Judiolary must limit
thenselves to expounding the law; they ocannot
make it. It belongs only to the legislative
department to oreate orimes and ordain punish-
ments, Aocordingly, oourts, in the construs-
tion of statutadle offenses, have &lways regarded
it as their plain 4uty cautiously to keep
elearly within the expressed will of the legls-
lature, lest otherwise they shall hold an ast
or oaission to be a orime, and punish it, when
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in faot the legislature had never so intended

it., *“If thie rule is violated®, says Chief
Justice BEST, "the fate of the acoused person

is declded by the arditrary discretion of the
Judges, and not by the express authority of the
laws.® The prineiple that the legisletive in-
tent is to be found, if possible, in the enadt-
ment itself, and that the statutes are not to
be extended dy conatruction to cases not fairly
and oclearly embraced in their terms, is one of
great importance to the oitizen. The courts
have no power to ¢reate offenses, but if, dr a
latitudinarian oconstruction, they construe
cases not provided for to be within the legis-
lative enaotaents, it is manifest that the safety
and liverty of the cltizen are put in peril,
and that the legislative domain has bdeen invaded,
Of course, an enactment is not to be Iritiered
away by forced constructions, by metaphysical
niceties, Or mere verbal and sharp oriticisms,
Nevertheless the doctrine is fundamental in Eng-
lish and American law that there oan bYe no oon-
structive offenses; that, bvefore & man can de
panished, hia case must de plainly and unmistakably
zithin the statute, and, if there ds any fair

cubt whethsr the statute embraces it

T Eﬁo adcused

doubt 1s to be resoived in favor o

In Patillo v, Stats, 120 Tex, (r., Rep, 588, 47
S. W. (24) 847, it was held that a statute penalizing rid-
ing on a "train or street car or interurban oarv* in ooach
or compartmenty pot designated for one's race was inapplica-
ble to ohe riding in a "bus™ operated by a sirset rallway
eompany. We bellieve it equally olear that an aet aimed at
requiring an exployer to ses that hias employees have hsalth
certificatss and are regularly examined does not apply to
oompel the employer hizself to submit to suoh exsmination
or 4display his own heelth certifieate in ths ahbsence of
language requiring that this dbe done.

The intent of the Legislature is of paramount im-
portance in construing & statute, and the conoclusion reacshed
in the preceding paragraph is strengthened dy looking to the
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smergency elause of House Bill 148, Aots 1939, 46th Legis~
lature, Ch. 8, p. 2831, This is an amsndatory enactmant,
but sach act of the Legislature since 1921 dealing with
the same sudbject matter has had the same or a similar
emergency clause. See 8Se0. 7, Aets 19B1l, 37th Leg., Ch.
60, p. 134; Sec. 4, Aocts 1837, 45th Leg. ah, 388, p. 707.

This clausse reads in part as follews:

“Sec. 8. Rmergeney Clause. The fact
that many food and d4rink estadlisbzents and
faotories aye nod required under the present

Thus it appears that the primary inteat of the
legislature was to reach employses of food and drink estad-
lishments. Consequently, IE Is The opinion of this depart-
ment ané you are respeotfully advised that Article 700s,
Yernon's Annotateé Penal Code, does not oreate an offense as
10 a proprietor of a food and drink estadlishment for the
failure of such proprietor to have an examination of his per-
son made by a physiaian for the purpcse of determining freedom
from infectious or ocommuniosdle disease or for failure to dis~
play his own health ocertificate in his estadblishment,

Yery truly yours
ATTORNEY GENERAL OF TEXAS

\PPROVELJUN 15, 1940 By % RC?M
M Walter R. sh
' 777\4L4xA~,) Assistant
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