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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
AFTORNEY GENERAL

“':,
Honowable John R, Shook
Oriminal Distriet Attorney
San Antonioc, Texas

Dear 8ir: Attention: Ja$

Re: *pinion 0~2219_ doeos

fmiesioners' Court orthe

thouse janitors,
sratora and similar
Other related

- pquesting an opinion of this
department upon th-ee 'tust ons stabed therein has recelived

iff or Oommiseioners' Court

y highway patrol appolnted under the au-
thority of Artiole 6699B, of the Reviged Clvil
Btatutes of 1925, es smended?”

With reference to your first question in our opin
ion No, 0~2819 approved May 11, 1940, we wish to advise that
this department 414 not peasa speeifienlly on the question of
the right to hirs and fire courthouse janitors, elevator
operators and similar employees,

NO COMMUNICATION IS TO BE CONBTRUED AS A PEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASGISTANT
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Article 2351, Revised Civil Statutes, provides
that Commi:sioners' Courts shall “provide and kaog in re~
pair courthcuses, jalls and all necessary public bulldings.”

Articls 68372, Hevised Civil Statuiss, provides
that "gherifrfs shall have charge and control of the court=
houses of thelr respective counties, subject to such regu~
lations e&s the Comuissicners' Court may presoribe.”

It 2ust be adzmitted that these gtetutes leave it
rather uncertsin snd vagus ags to where reats the authority
to employ Jjanitors for the courthouse, We have reached the
scnclusion, -owaver, thet the authority ie in the Coamis~
sioners! Court, On the whole, it seems to us that the maine
tenance of Jjeanitor service is more in line with the charaoter
of businers ordinarily silver to the Commissionera® Court
rathsr than to the sherlff, The latter officer is mainly
a conservator of thepgmce, and vwe bslieve that Article
6872 was segnt lergely to »lace the sheriff in oharge of
the ocourthouse for the' purpose of malntaining peace and
decorum, We hold that the raguiremsnt ror the Commissicners!?
Court to "provide and keep in repair & courthouse™ means a
habitsble courthouss, For one to be habitable it auet
Teceive s certain amount of janitor service, Duty to per-
form the service carries with it the ifzmplied authority to
exploy a janitor as a neoessary incident thesrsto. Bes
El Peso County v, Elam, 108 8, W. (24) 395; Howard v, Ander-
son Couaty, 116 S, W. 479; Commissioners® Court of Mhaqron
Gounty v. VMallsce, 15 8, ¥, (24} 335, e

We delieve that the function of exploying jenitors
and l1ike employeas has besn acsuned dijwthe © ssioners?
Courts most generally over the Staté; mnd our opinion is
in sceord wita rulinas of prior administrations of this
departsent, viz, Hoaorable Joe J. Alsup, Assietsnt, to
Cherles T, Leslle, v¥r., County Auditor, Zdinbdurgh, Texas,
February 12, 193%; Honorable R, E, Gray, Assiatant, to
My, Burl Brittain, County Auditor, tan Patriele County,
hugust 12, 1938,

Answering your first guestlon, therefore, it is
the opinion of this cepertment that the Comulssicners!
Gourt heas the authority to smploy and disoharge courthouse
janitors, elevator operctors and similar employees.

- Article 8871, Vernon's Revised Civil Statutes, pro-
vides as follows!l

"fhenever in any dounty it bhegomes nesessary
to employ zuards for the sarekoepin% of prisoners
and the security of éailn. the Sheri’f may, with
the approval of the Vomnissioners Court, or in
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case of emargensy, with the approval of the County
Juige, employ such number of fuards as may be
hecassary; and his aceount therefor, duly iteulizsd
and sworn to, shall be allowed by said Court, and
pald out of the County Treasury, Provided further,
that in ell counties in thia State, having & pope-
ulstion of aore than one hundred and forty:thoue
sand (140,000) inhabitants and less than tws hundred
and ninety thiusend (£9G,000) inhabitsnts, ace
gording to the last precedlin; Federal Census,

no uard, mairon, jaller, or tugnkey shall work
more then eizht iﬁ hours in one day, In all
oountios coming under the provisions of this

Aot, at least one man shall be on guard on eaoh
fiocor of sald jall where mele prisoners are

kent, and at least one matron shall be on guard

on eaoh floor where feusle prisoners are kcpt{

end thet not less than two ?2) employees shal

be on zua:d_4in the mein office of said jail at

one time, In case of emergency, those doming
under the provisions of the Act shall be sudbjeot
to the call of the Bheriff,”

Article 5118, Verzon's Revised Qtntutai, providest

© "Haoh sherit{ is the koaper of the jail of
hiz county, IHe suell safely keep therein all
prizoners committed thereto by lawful autherity,
subjeot to the oxrder of the proper court, and
ghall be reasponalible for the safe kseplng of
such priscners, The sherif{f may appoint u
Jaller to take charge of iths jJjall, and supply
the wante of those therein gonfined) but in all
geanses the sheriff shall exercise & superviaion
ané control over the jail,”

Article 5115, Vernon's Revised Civil Statutes, pro-
vides in part es follows:

"e o« « When there 18 no jeil is the couaty,
the sheriff may rent & sultable bouse and employ
gunrds, the oxpsnse to be pald by the proper county.”

The lanzua;e of the above Artiole 8871, supre; eu-~
thorizas ths sheriff with the approval of the Comaissicners!?
Court to employ zuards necessary for the salekseping of the
priscners and ths eecurity of Juils.

We think the lan uage of this statute is clear on
the guestion that such risht or suth:rity to saploy Jjeil
quards, motrons, jailers and other authorized employees
nesessary to the safeksepin: of prisoners and seguvity of the
Jail, i@ vested in the sheriff, The only authority with re-
ference Lo thelr employment placed by statute in .ihe Come
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missioners' Court is that such court, holding the purse strinzs
of the county and charged with looking after its finanolal
affeirs, 18 to approve such employment, The sheriff, being
charged with the duty of exercising supervision and control
over the jall, being keeper of the Jall and the prisoners
confined therein with his offiolal bond covering the faithful
performance of such duties required of him by law, is pri.
marily the person to determine the qualifications of those
whom he desires to place in such positions of employment.

The sheriff is doubtless in & better position than the Conm-
missloners' Court to determine such question, The authority
to employ generelly carries with it the right to dischergs.

It will be noted that compensation allowed by
statute Bor services of guards and mstrons, prior to the
enactment of the salary law, were allowed to the acoount of
the sheriff from whom thease persons receive their pay, The
enaotment of the salary law would not in any wise have the
effect of changing the stetus of their employment as to the
employing and discharging of such persons.

Although Article 3902, Vernoh's Clvil Stetutes, 1s
not applicable to the employses named herein, we quote from
the case of Neeper v. Stewart, 66 3, W, (24} 812, writ re-
fused, the language of which 1s appliceble, wherein the court,
conatruing Article 3202, sald:

"A public policy is thereby manifested in
the case of county and precinct officers generslly
to empower such offloers to seleoct thelr deputles
or assistants and 4o forbid the Commissioners!’
Court, or any member thereof, from attempting to
influence such officers in their selection of
assaistants, The reason for this poliocy 1s obvicus,
Orficers elected to discharge publie truste, and
upon whom the regponsibility for the proper dis-
oharge thereof rests, should be free to seleot
persons of their own e¢hoice to assist them in ite
discharge,"

In answer to your second questionk it is the opinion
of thie department that the sheriff has the suthority to em~
ploy and discharge jail guards and other employses necessary
for the safekeeping of prisoners and the security of the
jails,

2(;
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We will now discuss your third question, relating to
the oounty traffic officers of Bexar County. In this conneo-
tion, we acknowledge receipt of your letter of June 10th,
acco:panied by a copy of S. B, 278, Acte 1929, 41st Leg.,
Chap, 150, providing for the croatlon of & ocounty pollce foroce
in all counties having & population of 210,000 or more inhabi-

4w -~ Thidaae anrdénnnise Aflnave ank dhadrw Anddoae aa swanial
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patrolmen for patroling the county highway outside the core
porate limits of the county seat of such ocounties, can harde
ly be considered & separate class distinguisheble from thome
mentioned in Artiole 6699b. It belng provided in this lat-
toer statute, viz: *"The provisiogs of this Act shall apply
to ell counties in tqis tate having a population of more
than cne hundred and twenty~five thousand {125,000} eccord-
ing to the preceding Federal Census,” and being & later sne-
actment, such would superssde B, B, £78, Acte 1929, 4lst
Legislature, and consequently, bveing no longer in effect, this
law applying to counties of 210,080 or more inhabitants will
not be oconglidered in conneoction with your third guestion,

: Article 8699b, Sections 1, 2 and 3, of Vernon's
Annotated COivil Statutes, provides:

*Section 1. The Commissioners Court of eagh
county, seting in conjunction with the sherirf,
may employ not more than eight (8) regular depu-~
tiea nor more than four (4) additionsl deputies
for epeolal emergenoy to ald said regular depue
ties, to be known as County Traffic Ufficers to
enforce the Highway Laws of this State regulating
the use of the public Highways by motor and cther
vehiclens. Said deputies shall be, whenever ppac-
ticable motor eyole riders and shall be assigned
to work under the directlon of the sheriff. They
ghall give bond and take tha oath of office as
other deputies, They may be dismissed from gsor-
vice on reguest of the sheriff whenever approved
by the Commissioners Court, or by said Court on-
1ts own initiative whenever thelr services are
no longer nesded or have not been satisfactory.
The Commissioners Court shall fix theilr compensa-
tion prior to thelr selection, and may provide at
the expense of the county necsssary equipment
for said officers. The pay of seid deputies shall

20
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not be included in the settlements of the sher~
iff in acoounting for the fees of office, Said
deputiea shall at all times cooperate with the
polioce department of each oity or town within
the county in the enforcement of Traffioc Laws
therein and in all other parta of the county,
The said deputies shall have same right and
dutly to arrest violators of ihe law as other
peace offigers have,

"S8ea., 2. The salaries of such deputies shall
be the same as that fixed by the General Law
in Article 3908 of the 1925 Revised Civil Stad
tutes of Texas, as heretofore and hereinafter
amended, for other deputy sheriffs. Buoh salaries
shall be pald monthly by the county out of the
Road and Bridge Fund,

“8e0., 3. Yor the purposesof this Act, the
Commissioners Courts may set sasids, and use not
to exceed Tifteen (15) per cent of the motor vehi-
cle registration fees apportioned to their res-
pective counties,. In the event funds from motor
vehicle registration fees are insufficient orx
not availesble, then the Conmissioners Court may
use other Road and Bridge Fundal” |

We call your attention to the following language
in the foregolng statute whieh states that such county
traffic officers "shall be assigned tc work under the direge
tion of the sheriff.” .

The above statute authorizes not more than eight
regular deputies nor more than four additionel deputies for
gpecial emergsncies, toc &id sald regular deputies not
exceeding eight in number, to be known as oounty traffiec
orficers "to snforce the highway lews of this State regulat~
ing the use of the public highways by motor and other vehi.
cles.” Whatever be “the speoial emergency" or situations in
counties intended to be taken oare of by the provisions of
this aot, it is apparent the legislature had two thinge in
mindj that of enforcement of the traffic laws and the par-
ticular duty to see that motor vehicles traveling same,
were not being opersted without preoper licenses, There is
no specific statutory limit as to the time of service of
these deputies, It is in the discretion of the Commis-
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sioners' Court to declare whether sald "emergenoy" has
ceased and the Court on its own initistive, may dlsmias

any or &ll of said deputies from service when their ser-
vices are unsatisfactory., So long a3 they are not dis-
missed as provided by statute, the Commissioners' Court has
no authority or right to regulate or direct their duties
whioh are to be performed solely under the direotion of
the sheriff, Such dutles directly relate to the law en-
forcement oharge of the sheriff's orfice,

In answer to your third question, thersfore, you
are advised that it 1s the opinion of this department that
the sheriff and not the Commissionera' Court has the right
to direct, in detail, the duties of the county traffic
patrol appointed under the authority of Article 66990,
Vernon's Annotated Civil SBtatutes of Texas,

Tours very truly
ATTORNEY GENERAL OF TEXAS

By

WJIRK:1GO
APPROVEDJUN 29, 1940 :

N/ PNy

ATTORNEY GENERAL OX TEXAS




