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Dear Sirt Opinion Yo, !
A Ret Under T8 Inheritance
Ting
*c EN\NANE -
all
' tha deceas‘ 8

rrorverty -

of June 13, 1940,
g departrant on the

siZent of Weeco,
cebout the 16th dsy
;urt of ir. Correront's

olainm ag & deduction acuwinzt 'y,
Y vei"harseﬁe it for the tenefit
yicow, Yelen ¥, Cazercn, ons-hulf
_ for with cemmunity funcs for the
deoedents ecparate nropariy.

“Tha gicstinn srises whother or not this is &
preper deductiecn areinat tho estote of ¥, W, Cameron
under our iaheritznce tax ctatute.”

.The Texes inherltance tax 18 isrosed uron the value
of the nreperty thet raesses uron the death of a decsdent, Core
toln erccifi~d dnductions sre wllowed un er the gtotute from
the valus of the gross estate of ths decedent, and efter such
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percissivle deductions ere made the remainins net estate
i3 taken as n basis for tie tuxe. The deductions allowable
are set out in srtiole 7125 of Lre ERovised Civil Dtatutesy
such statute resds, in part, s follows!

"The only deductions permissible‘under this
1ew ere the debis due by the cstate, ¥ * *»

The answer to vyour auestion therefore denends on whather or
not the e¢lainm Y elng made by the survivins wideow egainct the
geparete troperty of her hustand 18 a velid cne. If s3id ¢lelnm
is a vz1id cne tren the aeme 18 in tho elassification of & debd
dus by the estate and the deoductlon of the serme from the grosg
estate should te permitted under our Texas inlteritonce tsx law,

The enly time thet the guestiofl of whether or not
the armount raid with ocormunity funds o8 tazes on the mepurate
property ¢f cne of the gpouses 15 a charse in fover of the
community cstate exzeinst such separste rrarverty woa passed
on was in the ocanse ¢of Cervantes vs. Cervantes, 79 &, %W, 790,
The facts in that czse were thaot the hushand tzd shandonsd the
wife who hzd cared for the seperats rpheperiy ef tho hushand
end had usod cormunity funds to erect imnroverents on guch
separete rrorerty and tad also ucsed cormmualty funds to nay
the texes on such rrererty. The court held thet the rmouney
80 exprended wer a leaitirmate charme in faver of the conmunity
estate against the soperats prorerty of the husband, and
ttated as followst -

*The funds used by Yro, Cerventes to meke
irmproverents on the geparste prorsrty of her huse
bend were cornpunity fuads, and it 15 the settled
low in Texcs that the senerate estate of cne nen-
ber of the corrmunity must rolcburse the eoxnunity
for any proper lrmproverents rzde in zcod felth upon
the separate nrorerty with copmunity funds, Rice
v. Rice, £1 Tex, 583 EBond v, 11111, 27 Tex. 626
Furrh v. %insten, 66 Tex. 5Z1, 1 O, . BE7) Cuereron
VY. Fay, BS Tex. 58; Cli?ft v, Clift, 72 Tax. 144,

10 8, %. 338, In the cose of Rice v, Rlce, above
eit&é tie lots belonrzed to the husbzind, but tho

nrr8yerents v.are mrxde hy the wife, and 1t was held
%h££ thae irrrover-enis bdelonZed Pall to the husbtand

end cno-half to the wife., <£o, in this case, the
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improverents rode by Vrs, Cervantes on the property
of her husband would be cormunity prorverty, &nd her
ehildron would be entitied $o0 be reixmrtursed for one-
half of the cost of such icprovements,

»The guestion es to the teoxes has besn cne
of rore Aifficulty then the inprovements, and we
have besn unadle Lo obtzin any suthority on the sub-
Ject, but have concluded thet the rules of jJustice
and ecuity would bHe guhecerved and a correct rrinciple
eaunciated in helding that, the texes belng jald by
cormunity funds, the cehildren should huve the benelit
of ono-hzlf of the sum So exrended. The taxes were
expended to preserve the separate estate, and shculd
be & eharge upon it." _ -
%We heve heesn unedle to ind where the oouris have
agein passed on thls questlon of rensy srent fer payment of
taxes, It seerms entirely loziesl, &8 the courd pointed cut,
that the proposition of law concerning reney srent in the Dey-
rent of tsxes should boe the sarms &8 noney srent for irmprove-
pents on the mroperty. Yo meke this ecmpericon because the
courts of this ztate heve on nuzercus occexsions aanncuznced this
rule of law ccncorning money spent out of the cowmunity estate

for inprovernents mude cn the separcte property of cne of the
Spousesd. - : '

The rule of lew was strted ﬁy the Bupreme Court'of
Texap in the cese of Rice v, Rice, 21 8, %, %8, The Court,
;n an opinien written by Chief Justice lemphill, stated as
6llows: A

- *But the verdiot, 50 far es 1t finds the
ipproeverents on €46 lote to be cormunity preverty,

{8 correct only in s modified sense, They sre fix-
tures, attaclrd to the scil, 224 cunnot in the noture
of things be dovisidle In speocie, wiere cne of the
Joint cwnsrs hus no interest in the lend upon which
they have been srected. Heunce rssults the rule, thet
the community cetote pust be reinbursed fer the cost
of buildings erected, by Joint lebers cr funds, upon
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" the sepsrate rroperty cf one cf the spouses} and
in effect, this vests the imrroverments in that

gpouse, end entitles the othier to one~half of the
oost," :

_ The Supreme Court of Tex&s reaffirmed this rule of
sw in the ¢zae of ¥eelder v, Iambort, 44 3. W, 281, The
ourt in an epinion by Chief Justice Galnes stated as follows:

O

vIt follows, as we thini, thzt, upon parti-
tion of the rrovaerty in ccn*roveruf, the land was
¢hergeable in fever of the corrmuniiy, with whctever

the Gomrupity ey have contribuled in lsbor and funds
%o its &oquiﬁition.”

Bee also the cecesg of Jacrson Ve Jacksan, 283 8, W 9&3 by
the Waco Court of Civil .p»peuls and ¥Kyle v, Kyle, E5 S. h.
(2ndl 6838, by the Austin Court of Civil Appesls.

It 15 the orinion of this dersrtmxent, therefore,
that in & case wliore community funds mre expended in the pay=
rent of toxes cpouinst the sepsyute nroperty of cne of the
spouses the corpmunity estite has a clainm egsainst such separ-
ete property in tho amount of meney eo expended.

You ere therefore edvized thet in the cnase you proe-
sent the surviving wildew may heve o legitirzte snd valld clzinm
ezainst the serurate estate of the ﬁecs“aed for one=half of

Ell the ccrmunity funis expendsd in payrent of 1xo8 on such
neparate rroperty.

The rule of law would of course have to he é&ifferent
It undey the facts it/appeers thot the surviving gpouse rede @
gift to hor husbond during nis 1ife of hier portion of the come
munity funds which he spent in the neyrent of tzaxes cn his sep=-
érate property. It i3 & well settled rule of luw in this state
thet guech a gift rey be made by a wife to her hushand of her

share of the coxrunity rrorerty. The rule is well steted in
£3 Tex, Jur. 70, a8 follows} :

"our cormunily eyeter {8 sueh that euch
gpouse oune a relety therein end holds either
tho logal or equiteble title to fhe entire conie
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munlty, and the wife's title is ususlly pursly
equitaeble. There the gift is of the cormmunitvy,

4t operztes Yo vest in the donee the snlire prop=
erty oo seperute propertiy, for it operutes w8 &
trensfer of the title to the portion owned and &
corresponding relincuishment of cny poesible come-
runity interest in the roiety belon?inﬁ to the
donce. Kere again it is metter lergely of inten~
-tion to give, and the gift mey be by express dona=
tion or by implication of fact or law."

You ere advised therofore that 1t will derend upon

the particular faets in this cese as to vhetier or not the

wife's share of the ¢cormunity funds exrended in the peyment
of texes upon the seperete rroperty of the husband were pliven
to the hushand es a "ift by the wife at“the time such funds
were spent. D _ ‘

Ve truut tfat the sbove discuss ion will be sufe
ficlent to udvise yocu es to the principles of law which should
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be appiied in detorrining the velidlty of the deduction cleinme
ed in the czse you submrit, S Sl
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