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"wanifestly the 2tatute ocould hove eadily
been nede nore specific in this regard. ¥e con-
ceive, however, that ell of the eontentions here
rede by sppellants, whether actuwxlly raised in the
attack upon the validity cof the .ot or not, were
necesssrily invelved in tho attaoks made upon its
constitutionelity 4in Kurt v, Cooper, supre, whioh
foliowsd the decieions in the Jeokson and Fltxger-
ald canes, supra, and liggett Co. v, les, £88
U. &, B17, 83 5, Ct, 481, 77 1. Rd. 920, 88
As L. Re 6993 in sll of which cases the valldllty
thereof, notwithatanding such indefiniteness in
the respects stated, waa sustalined . . . The
fuilure of the legislature to apescificelly pro-
vide how and By whom the tax 80 impcsed should
be paid, should not, in view of the deocisions up-
hclding the Aot as valid, be permitted to defeat
its provisions., « . "

The court 4id not atute to whet sxtent or in whst proportion
the texpayers, to-wit, the store operators, were sach liadble,
1t not teing necesssry to &ecide that question. However, the
oourt clearly held thet the Aot is velid and thet fellure of
the legislature to make this provisicn more specific will not
*be permitted to defeat ita (the Act's) provisicas,™ This
holding clsarly indicates thst the sourt delleved thet the

Aot should and could be enforced on the basis that all of

the stores in & cese of this kind constitute one chein, If it
is valid end is to bde enfcrced, a tax is due on & ohaln of six-
teen stores {in the cage you &pk about) end the opsrators of
those atores must pay it,

Bection 2 of the ACt provides thet "esch application
shal) be accompunied by a £iling fee of rifty (80) cents for
each store.” We think thet fee should be paid by the persen
or corporation opersting the ntorei and therefore the corpora-
tions in question should psy the filing fee preseribed in Seetion
2 se follows: Corporation i, %1.00 for its two stores} Corpora-
tion B, $2.00 fer ite four stores} and Corporaticn G, #5.00
for its ten stcres,

Section § of the 40t provides & sosles of liocense
fees ns follownl

*The license fees herein prescrihed shell be
a8 tollowey
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1, Upon ons (1) atore the licenss fee shell
be ons Dollar (8$1);

"£, Upon each additions) store in o!coas of
one {1) but not to excesld two (2), the license
fes 8hell be Bix Dollara {$8);

»S, Upon each sdditional etors in excess of
two {2) dut not to exceod five (5) the license
Tee shall be Twenty-five Dollars ($a5)}

"§. Upon each additiontl store in excesa of
rive (5) but not to exosed ten {10) the license
fee shall be Pifty Dollara ($50);

*S. Upon emobh additional store in excess of
ten {10) but not &0 sxcesd twenty (20), the 1i-
cense fee shrll be Onhe Hundred Pirty Dollars (8180);

"8, hfoiah additionsl store in excess of
twenty (£0) but not to exceed thirty~five (38),
the licenss fee shall be Two Hundred Fifty Dole-

lars (6260)35

*"7. Upon esch additionsl store in excess cf
thirty-five (35) but not to exceed Fifsy (30)
?gsoé%osnen fés sball ba Pive Hundred Dollars

H

*8, Upon eeol edditional store in excess otr
rirey (80), the 1licenass fee shall be Beven Hundred
Pifty Dollere (8780)1 « « » "

The H. E. Butt Groocery Company cuse says in plain and unequi-~
voonl langusge that these stores shxll *be” tresated as one
chain for tex purposes.” That deing true, we must determine
how much is due under Hection 5 for the operation of sixteen
storee. The sum is £1,838,00, arrived «t as follows:
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1 store £ 1.00
] sdditionsl etore {in

excsass of 1) 8,00
3 additional stores {in

excess of Z) 7%.00
8 additionzl stores (4n

excess of 5) £50.00
8 addisional stores (in

exoess of 10} 900,00

I8 stores $),25E.00

: This sum of 81,23£.00 1s the sux owed for the opera-
tion of this chain. As steted in the ferepart of this opin-
ion, the perscns or ccorporations who are required to pay ere
those who “operate, maintoin, open or establish™ these stores.
There aere sixteen stores, that is, units, in the shain, Cor-
poraticn A oreratea two of the sixteen, Corporetion B operstas
four of the sixteen, and Corporation C operstes 10 of the mix-
teen. In cther words, Corporation & operates 1/8th of the
ehein, Corporation B operates 1/4th of the chain, and Corpors~
tion C operctes E/Eths of the chain; sud socordingly, Corpora-
tion 4 18 lisble for 1/8th of the taxes due undar Bection S,
to-wit, 1/8th of $1,232.00, end Corporation P is liabdle for
1/4th of ssid texes, tc-wit, 1/4th of #1,232,00; and Corpors-
tion € is lisble for %/6ths of seld taxes,to-wit, 5/8ths of
$1,232,00, Therefore, sald subgidiary sorporstions are liable
under Section 5 as follows: Corporstion A, $154.00 for i¢s
two stcresi Corporetion B, ¢308,00 for its four atoresi and
Corporation C, $770.00 for its ten storas,

Section 7 of the ¥West Virginis Chein Store Tax Aot
is identical with Section 8 of the Texas Act. ilso Beotion B
of eech of the mots assesses the tax in zlmost identioslly
ths zere lenguege, The United States Tiatrict Court of
the Southern Distriot or ¥West Virginia construed Seoticn 7
of the Weat Virginie iet in the csese of Oulf Refining Co. v.
Pox, 11 Fed, Supp. 485, and stated ss follows:

"Reference is rlsc sade to the decisions
of the fedsrsl courts in interpreting the pro-~
visions of sections £40(b) of the Ravsnue .et of
1918 {40 Stet., 1081, 1088), end section 240{s¢) of
tlhe Revenue asoct of i921 {42 Etet. 280), whereby
it was enacted thet two or more damettic gorpora-
tlone shall be dsered affilieted, inter alis, if
one corporstion owns directly or ceccntrcels substan-
tizlly ell of the stcok of the others,

Ed woam
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ntection 7 besrs scme anelogy to tie provie
sions of tre Revenue sicts regerding the affilia-
tion of corporations ss uffecting the tax con cor-
por&tﬁ inoncesm; « « o "

The Gulf Refining Corpeny cese, supra, was referred
%o with approval by the ecourt in the E, E. Butt Groaery Come
pany ocuse,

It is of intereast tc note the manner of proportion-
ate distributicn of thetn ussessed {n the Fedorsl Revenus
Acts referred to which Acts were compared to the contrel pro-
vision of the Yest Virginia Chaein Stors Tax Aot,

Section E40 of the Fedarsl Revenue iot of 1918
provides in part &s follows;

*{b} For the burpo=e¢ of this section two or
wore domestio corporstions shull be deemed to be
affiliated (1) if cne aorporation owns directly or
ecntrols t rough closely sffiliated interests or
by a noxinee or nominecez subatanticlly all She
atook of the other or others, or (2) if substen-
tielly all the ptock of twoe or nore corporstions
is ~wned or controlled by the same interosts.,”

Baid Aot rarther provides, a: tc the payment of the tax, as
followsnt

*"In any ce=e in which & tax 18 esyessed upon

the hasis of & consoliduted return, the total tex
shall be computed in the rirst instance as s unig
and shall then be assensed upon the respesotive af-
f£iliated corporztions in such proporsions as mey
be agreed upon smong ther, or, in the gbsence of
&0y such agrssrment, then on the basis of the net
incore properly assignadle %0 edch. . ®

Cur ocnolusion in tris opinion s# to the menner of assesscent
of the tax may be compared to the manner of assexsment provided
for in the Revenus Act, supre, Just es the United Stutes Dip-
triot Court of West Virginla compared the ¥Wesnt Virginis Chein
B4ore Aot to such Revenue iot.

A3 you only inguire about the liability of the sube
si{diery ccrporations, 4y, Tt 8und C, in the faot situstion you
present, thig opinion 48 confined to the guestion you ask, and
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we are not passing upon the extent of liability, if any,
of holding company X. Our oonalumsion und opinion on the
question you ssk mey be summarized as follows: The Texas
Chain Tax 18 assessed ageinst individuals, corporations,

ste., who open, establish, K operate and zeaintsin atorss.

Sush a person, corporation, eto., owes the tax on the stores
he or it B0 operates &nd mainteins. The three subsidiary
sorporations here are liadble for the tax as ons chain under
Beotion 6 of the Texas Act., Eaok corporation must pay on
its stores, The tex is cne which is based on the number of
stores, and, therefore, each corporation payz an smount
proportionets to the number of stores in the one single
ohaln that such corporation cpsrates,
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