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Hoenorable Homer Garrison, Jr. \ 4
Director, Department of Public Safety v
Aﬁntin,\Texas éff\\\“\L y

. - \\_ \\\\
Dear Sir: 0]’111101'1 No. 0-2447 \\"‘-\ \."\
Re: May ¢ partment of Publio

ue & Certificate

o applicant either a
“notation on the application
of\ such 2t lien against
ti , radio or other acces-
ries, or evidence that such
N first /lien has been satisried,.

N
We aXe in reveipt of your letter of June RO,
1940, o’ you rnqhq;fénﬁ opinion of this Department
on the 1) westioh-6ontained therein:

ﬁﬁm \QWQ refar to opinion number 0-1984 glven
is
b

nt /by your offics in which you

that the Department shall issue a Certif-
icate of Title against a motor vehicle when
8aid motor ¥ehicle has been repossessed and
sold by the mortgagee at a private sale in ao-
ocordance with the terms of the mortgege, and
that suoh Certificate of Title may not note
the second or inferior liens which existed
against said motor vehicle prior to the time
of repossession and foreolosure of the prior
lien,

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINIQN UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"We now ask the followlng question

*Shall the Department issue a
Cexrtificate of Title against a mo-
tor vehicle upon affidavit of repos-
session and under the circumstances
outlined above, when there is of re-
cord a firat lien against tires,
radio or other accessories, without
requiring from the applicant either
a notation on the application of
such first lien against tires, radio
or other accessories, or evidence
that such first lien has been satis-
fied "

This Department ruled in cpinlon No. 0-1984 as
follows: .

"By way of summary, it 18 the opinion of
this department that where a mortgagee repos-
sesses A motor vehicle and sells the same at
a private sale, which proocedure is in accord-
anoe with the terms of the mortgage, your De-
partment is authorized to issue a Certificate
of Title in the name of the purchaser at such
private foreclosure sale which certificate may
not note on the same the second or inferior
liens which existad against szaid motor vehi-
cle prior to the time of repossession and fore-
closurs of the prior lien."

In such opinion this Department recognized that
the rule of law stated therein applied only to a foreclo-
sure of the first or prior lien and the effeot of such
foreclosure on a second or subaseguent lien., It 1s a rule
of law too well settled to need the citation of authority
that where a second or inferior lien is foreclosed, such
foreclosure does not prejudice the right or extinguish
the lien of the first or prior mortgage holder. Your
question therefore resolves itself down to this: If the
lien which the vendor of the tires, radio and other ac-
cessories takes against such articles is a first lien
against such articles even though they are put on to a mo-
tor vehicle which bears a prior and first lien against
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such motor vehicle, then the foreclosure of such lien

. on the motor vehicle by the mortgage holder on the same

would not extinguish the firgt llen which the vendor of
the tires, radlo or other accesspries had against such
accessories, However, on the other hand, if when such
tire, radlo orxr other accessory is attached to the mo-
tor vehicle, the party holding a first and prior lien

againat such motor vehicle gets a first lien against suah
tire, radio or other accessory whioh is superior to the
lien held by the vendor of such accessory; then in such
case, the foreclosure of the lien on the entire motor ve-
hicle would be a foreclosure of the tire, radio or acces-
sory also, and the rule of law announced in our opinion
No.0-1984 would apply so that your Department could not
note on the Certificate of Title of the new applicant who
purchased the motor vehicle at the foreolosure sale, the
lien which the vendor of the tire, radio or other acces-
sory held against guoh article, Also if the lien of the
vendor of such tire, radio or other accessory is a superior
lien ageinst such article over the holder of the original
first mortgage on the motor vehicle, then your guestion
would have to be answered in the affirmative and the ap-
plication of the party who purchased the motor vehiocle at
the foreclosure sale with such tire, radio or other acoes-
sory inoluded thereon would have to note such lien of the
vendor of such accessory on such application or show other
evidence that such first lien against such accessory has
been satisfied or extinguished.

We are able to find but one case on this point
in Texas. That is the ocase of Firestone Service Stores,
Inoc,, vs, Darden, 96 8, W, (2) 316, San Antonio Court of
Civil Appeals, decided May 6, 1938, The facts in that ocase
ware stated by the Court as follows:

"tM. W. Darden, of Bexar County, Texas,
on the 7th day of July, 1934 purchased from
the Motor Sales Compeny, a partnership com-
posed of lLester (. Fox and Milton Weinfleld,
one 1986 Paokard Sedan, 1934, License No.
93,307, motor No. 87800~-A, for the sum of
$108.00, paying therefor $38.,00 in oash and
leaving a balance of $70.00 for whioh the
said Darden executed to the Motor Sales Com-
pany a chattel mortgage on the automoblle,
complete with standard attachments, accesso-
ries and equipment. The chattel mortgage was
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duly filed of record with the County Clerk
of Bexar County, Texas, on the 8th day of
July, 1934, a copy of which mortgage is hera-
to attached and marked Exhibit ma-.

*1Thereafter, on or about the 15th of Au-~
gust, 1934, ¥. W. Darden drove to the Fire-
stone Service Stores, Inc., in San Antonio,
Bexar County, Texas, and purochased three au-
tomoblile tires and tubes, slize 600x23, belng
Firestone Heavy Duty Tires and tubes, bearing
serial No. L-9630054U, L-9645260, and L-
9700417. That at the time of the purchase of
the tires and tubes and prior to the delivery
of the same to M. W. Darden, a chattel mort-
gage lien was exscuted from M, W. Darden to
the Pirestone Service Storses, Ino., to secure
& balance of $68,.00 of the purchass price of
sald tires and tubes, & copy of said mortgage
is hereto attached, marked Exhibit "BE". That
the ohattel mortgage was filed of record with
the County Clerk of Bexar County, Texas, on .
the 27th day of August, 1934; that the tires
and tubes when purchased by M. ¥W. Darden were
placed on the Packard Sedan above desorided
by the employees of the Firestone Service
Storee, Inc., at the instance and under the
direction of M. W. Darden while the said Pack-
ard Sedan was still on the premises of and at
the place of business of the Firestone Service
Stores, Inc.; that the 0ld tires and tubes were
taken off sald Packard Sedan Automobile by
Firestone Service Stores, Inc.'s employees and
ware delivered by them to M. W. Darden. . .

In deciding the issue as to who had the superior
l1ien to those tlres and tubes in question, the Court held
as follows:

"I+ will be noted that appelleets chattel
mortgage only covered the automobile and the
standard attachments, accessories, and sgulp-
ment delivered to M. W. Darden, and does not
have any provision that such chattel mortgage
shall include other accessories and equipment
thereafter placed upon this aatomobile. There-
fore the only theory on which appellees could
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oontend that thelr nortgage extended to anmlin-
cluded the tires purchased from appellant by
Darden would be that the tires when placed up-
on the automobile became & part thereof as an
accration or accession thereto. These tires
being easily identified by serial numrers, and
belng so attached that they are easily removed,
without injury to the automobile, do not de-
oome & part of the automobile by the rule of
accretion or accession , . ."

The rule of law announced by the San Antonio
Court of Civil Appeals in the Firestone case that tires,
tubes, etc., do not become part of the motor vehiole by
accesslion, 1s a rule of law recognized throughout the
United States. See also the ocases of lotor Credit Company
va, 8mith, 24 S.W. (24) 974, (Sup. Ct. Ark.); Bosquet vs.
kaock Motor Truek Company, 168 N.E, 800, {(sSup. Jud. Ct.
Mass,); Clerke v. Johnson, 187 P. 510, (Sup. Ct. Nev.);
Meisel Tire Company v. Edwards Finance Corp., 14 N,E.(2)
870; ¥ranklin Service Station, Inc., vs. Sterling Motor
Truck Company of N,E., 147 Atl. 7354, (Sup. Ct. R.I.).

You are therefore advised that in a case where
a motor vehicle i8 s0ld and a chattel mortgage taken on
the same which does not contalrn any provision that the
chattel mortgage shall include other accesBsories and
esquipment thereafter placed upon the automobile, and where
leter a tire, tube, radio, or other accessory is sold and
the vendor of such article retains a lisn upon the same,
that under the authority of the FXirestone Service Stores
case, supra, the lien of the vendor of the acceasory is
superior against suoh artlcle 1o the lien placed on the
motor vehicle upon its original sale.

We oall to your attention, however, the fact that
the San Antonio Court of Civil Appeals did not pass om this
quegtion if the original mortgage had contained a so-ocalled
rafter-aoquired property" clause. As no such clause ap-
peared in the original chattel mortgage taken against the
motor vehlele, it was unnecessary for the court to pass on
this queation, However, this quemtion hes heen passed on
by numerous ocourts of the United States, and the rule of
law throughout the United States has been settled and will
undoubtedly be followed by the Texas aourts when the o¢-
cagion arises,

oi<
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There are numerous cases holding that whsre _the
original chattel mortgage against the motor vehicle con-
tained an after-acquired property clause and later tires,
or other accessories were installed upon sald motor ve~
hicle by a conditional seller who retained title to said
accessories that in guch case, despite such after-acquired
property clause, the right of the conditional seller was
superior to that of the original mortgagee. The Court of
Appeals of Qeorgla, in the case of Passieu vs. B. P. Good-
rioh Company, 199 S.E. 775, November 10, 1938, stated as
follows in this connection:

"The contract which retained the title
to the truck upon which the tires sued for
were subsequently placed, provided that ad-
ditions to the truock should become a part of
the truck and be eovered by the contrect. . .

"Every one who buys & truck knows that
the replacement of tires and tubes is inevit-
able from a standpoint of keeping the vehi-
cle in service and from a standpoint of pro-
tection of life and the property itself.
Hence the ease with which they are removable.

- - L]

*The title 1o the tires never did pess to
the owner of the truck, and we can think of
no reason why the seller of the tirea and
tubes would be estopped to cleim title to
them unless there was fraud practiced in the
replacement. Surely the seller would not be
estopped because he made traveling safer for
the truck and its drivers and made use of the
truck sure and oontinuous at least for a time,
The seller's action can not reasonably be said
to have caused the party holding the contraect
on the truck to have acted to hls injury. Seo,
we conclude that the seller of the tires and
tubes has the superior title and that the Jjudg-
ment of the court below was correct. Goodrich
Silvertown Stores v. Caesar, 214 N.C. 85, 197
S.E. 698; 2 Berry on Automobiles, 6th Fd. §1806;
Linecoln Road Equipment Co. v. Bolton, 127 Neb,
224, 254 N.w, 884; Qoodrich Silvertown Stores
v. A, & A, Credit System, Inc., 200 Minn. 285,
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274 N.W. 172; Pirestone Service Btores, Ine.,
Y. Darden’ Tex. Ci“. Appo' g6 S.W. 24 31.6;
Goodrioh S8ilvertown Stores v. Pratt Motor Co.,
198 Minn. 2859, 269 N.W. 464; Melisel Tire (o,
v. Mar-Bel Trading Co.,, 155 Misc. 684, 280 N.
Y.5. 335, and cit.; 92 A.L,R. 427, and clt."

The same fact situation confronted the Supreme
Court of Rhode Island in the case of Franklin Service
8tation, In¢., va, Bterling Motor Truck Company of N.E,
147 Atl. 754, decided November 15, 1929. The original
chattel mortgage in that case oontained an arfter-acquired
property olause., The vendor of the tires sold the same
under a oonditional sale oontract, in which case title
remained in the vendor. The court hsld the rights of
the oconditional vendor of the tires superior to that of
the original chattel mortgagee and stated as follows:

"O - .

*The automobile to-day is often assen-
bled with parts bought from different dsalers,
which are geparable and replaceable. Thias
practice and courae of the business must be
considered on the question of saccession asg ap-
piied to automobiles,

"We ars of the oplnion, as alrealdy ex-
pressed, that the mortgagee did not have title
to the tires in quecstion." '

The same rule of law was anncunced by the Supreme
Gourt of California in the case of D. Q. Service Corpora-
tion vs, Securities Loan and Discount Company, 292 P. 497.

The rule of law announced above in a case where
the original chattel mortgage contained an after-acquired
property olause and the vendor of the tire ox other acces-
sory retained title to such accessory under a oonditional
sales contraot has also besn extended to cases whare the
vendor of the tire or aocessory retained only a lien against
such accessory. The rule has been established that the
original mortgagee under the after-acquired property clause
has his mortgage attached against such after-soquired tire
or other accessory only to the extent of the title of the
purchaser in sald article. The Suprems Court of Errors of
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Connectiout announced this rule of law in the caze of

Tire Shop v. Peat, 161 Atl. 96, June 21, 19328, The Court
stated as follows: ‘

"While $he authorities are not in harmony,
we regard the weight of reason to be with those
who hold, at least in the absence of express
provislion concerning after-acquired equipment,
that the conditional vendor of a car, on repos-
sesasing 1t, takes only such title as the pur-
chaser had in parts or equipment sold to him
under e conditional bill of sale, which are as
easily and readily detachable asm tires and tubes

"The defendant makes a broader claim, that,
by the terms of the sale cof the auntomobile to
Carney, the tires and tubes bscame subject to
the provision that added or substituted parts
or equipment placed upon the oar are to become
a component part of it and are included in the
term tcar' &s used in the bill of sale, and that
therefore the plaintiff, when the tires and
tubea were attached to the car, lost all right
or interest in them. But while the defendant
and Carney were free to make this agreement bde-
twesn themselves, they oould not by its terms
bind third persons not parties to it. Davis v.
Bliss, pupra, Title to the tires and tubes could
pass to the defendant only through Carney, and
hes could pass only such title as he acquired in
them by their purchase., Wood v, Holly Mfg. Co.,
supra} United States v, New (Orleans & O, R. Co.,
supra; Hodes v, Mooney, supra. But Carney never
4id acquire any property in then which was not
subordinate to the plaintiffts righta. It neces-
sarily follows that the defendant oould only ac-
quire a property in them subject to those rights,
The doctrine of title by accession does not ap-
ply to the -eguipment of a car which the buyer
and seller do not intend to be merged into its
structure and whioeh is ¢learly distinguishsable,
and as readily detachable from it as are tires
and tubes. PFranklin Servioe Stations, Ino,, V.
Sterling Motor Truek Co., B0 R.YI. 386, 147 A.
784; Bousquet v, Mack Motor Truck Co., B69 Mass,
800, 168 N.E, 800. ., "

o o vl s syl N (7 RO o O
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An example of a case where the vendor of the
tires took only & chattel mortgage on sald tires and was
held to have a prior lien over and against the original
chattel mortgagee of the motor vehiole whioch chattel
mortgage contained an after-acquired property clause waes
the Goodrioch Silvertown S8teres v. Caesar, 197 S.,E, 698,
by the Supreme Court of North Carclina, decided June 22,
1938. The question before the ocourt was stated as fol-~
lows:

"The question presented for decision is:
Where the seller of automoblile tires and tubes,
at the time of the sale, takes a chattel mort-
gage on the tires and tubes, and alsoc on a truck,
to secure the balance of the purchase price of
the tires and tubes, and thereafter the tires
and tubes are placed on the truck, i1s the seller
of the tires and tubes, upon default in the pay-
ments, entitled to recover them, or their value,
from the seller of the truck who has repossessed
it, with the tires and tubes on 1t, under a prior
conditional sales contract on the truck which
contains an after-acquired property clause?

In answer to the gquestion, the court stated as
follows;

"The doctrine of aocgession 1s inapplica-
ble in cases where personal property is placed
upon other personal property if the property
so placed had not become an integral part of
the property to which it was attached and sould
be convenliently detached. . .

nThe conditional aales agreement was be-
tween the defendant Paul Bennett Motor Company,
as seller, and Guittie C. Caesar, as buyer, and
the agreement by the buyer f'that any equipment,
repairs, replacements or accessories placed up-
on said car shall be at the buyerts expense and
shall become & component part thereof and in-
eluded in the terms of this agreement' inured
to the benefit of the Motor Company only to the
extent of whatever property Caesar may havs had
in any accessories, including tires and tubes,
placed upon the truck, and Caesar never had any
property in the tires and tubes not subject to
the purchese price chattel mortgage executed by

LA )
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him to the plaintiff, Therefore, the plaintifrf,
as holder of a past due chattel mortgage thereox,
had a right to the possession of the tires and
tubes, unless they had become so attached to the
autorzobile so as to become sush an integral part
thereof as not to be removable without detriment
to the automobile., . .7

The same rule of law was announced by the Supreme
Court of Minnesota, in the case of Goodrich Silvertown
Stores of B. 8. Goodrich Co., v. A. & A, Credit System,
Inc., 274 N.W. 178, declded June 11, 1937. The court stated
the rule as follows:

"It is the rule in this state that, oom-
Pllance with registry laws aside, articles at-
tached to an automobile or other principal
article of personal property, when eagily de-
tachable without injury to either, do not pase
by accession to the one having a prior mortgage
or lien on the prinocipal article, as against
the conditional vendor of the accessories, even
if the lien instrument on the principal article
has an after-acquired property c¢lause. @Good-
rich S8ilvertown Stores v, Pratt Motor Co., 198
Minn. 259, 269 N.W. 464. This is on the theory
that a mortgage or other lier reaching after-
acquired property can only attach to such prop-
erty in the condition as to title in which 1t
comes into the hands of the mortgagor. St.Paul
Elec, Co. v. Baldwin Engineering Co., 189 M¥inn,
£21, 199 N.W. 9; Sochnirring v, Stubbe, 177 Minn,
441, 225 N.W. 389. BS5ince Vader got only a quali-
fled title, which could not becomes more without
payment of the full purchase price, defendant
could take no greater right than Vader."

This rule of law applicable in a case where the
vendor of a tire or accesscory passes title to the purchaser
and retains only a lien was perhaps best stated by the Su-
preme Court of South Carolina in the case of Goodriech 8il-
vertown, Inc¢., vs, Rogers, ei al, ECO 3.W, 91, December 9,
1938, The ocourt stated aas follows:

"The fect that the mortgage of the de-
fendant Motor Company contained a c¢lause cov-
ering after acquired property 1s not sontrol-
ling. Before the sale of the tires to Rogers,

%% g
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title thereto was in the plaintiff, It passed
to Rogers simultansously with the taking ef-
fect of the mortgage to the plaintiff, it be-
ing in effect & single transaction eand Rogers
only acqulired title subject to the title re-
tention contract, this being the true inten-
tion of the parties. He was never, therefore,
able at any time, elther prior or subsequent
to the purchase, to pass any greater rights
than he had . . .

"Under the rule in the Cash Mills Case, &
mortgage intended to cover after acquired prop-
erty can only attach itself to such property
in the condition in which it ¢omas into the
mortgagor's hands. In the case At bar, the
tires were subject to the interest of the seller,
who by virtue of its sales contract retained a
8pecific llen thereon. . ." [(Underscoring ours)

our conclusion based on the above discussed cases
is as follows:

The lien of the vendor of the tire, tube, or other
accessory is a first lien againat such article and is su-
perior to the lien of original vendor of the motor vehicle
0 which sald accessory 15 attached, This is true even
though the original mortgage on the motor wvehicle contains
an "after-acquired property® clause.

It {s the opinion:of this Department, therefore,’
that the Department of Public Safety may not iszue a oexr-.
tificate of title on a motor vehlcle upon affidavit of
repossession without noting on sald Certificate of Title
the first lien of the vendor of the tire, radio, or other
accessory which is attached to the motor vehicle unless the
applicant for the new certificate of title who is the pur-
chaser at the foreclosure sale prolduces evldence before
your department that such first lien against such automo-
bile accessory has been satisfied.

Yours very truly

AFTROVEDJUL 2, 1940 ATTORNEY GENERAL OF TEXAS
)
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CHAIRMAN



