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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GeEmALD C. MANN
ATTORNEY GENERAL

Honorable Lee Brady, Comussioner,
Departmont of Banking
Austin, Texag

Dear Mr. Bradyy Opinion ¥o,
Ras TWhoether

puginess in Toxasg ,where
quired such shares
xas Morrig Plan Bank,
th t haring taken out a
0 do business in
exa s 2nd related questions.

We beg to acknowledge receipt of your lettor of
June 26, 1940, roquesting o opipion upon the adbove-

ig as follows, to-wit;
of Fort Worth, Fort

he Texas Banking Act, and has ro-
cently adofted\the powers provided for under

aving adopted these powers, the
to the Federal Deposit Insurance
Corporation for insurance of its deposits.
This application was acoompanied by coples of
tho charter papers, otc., which reflected the
fact that the corporation has a capital stock
of $100,000.,00, of wvhich $92,600,00 is owned
by H1d~Continent Bancshares, Inc. of Wilming~
ton, Delavare, a foreign corporation, which,

s0 far as ve can ascertain, has no permit to
do dbusinegs in this Btate.
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%At the request of the FDIC ve rospect-
fully submit the following questions:

*1, Is the Mid-Continent Bancshares,

Inc. a foreign corporation, lawfully doing
business in the State of Toxas?

2. Are the Kid-Continemt Bancshares,
Inc. and the lorris Flan Bank of Fort Worth,
or either or both, oxercising banking privi-
loges 1in violation of the privileges of Sec-
tion 18, Article 18 of the Texas Constitu-
tion, or in violation of any other lav of the
State of Texas?

fIn the 1ight of the facts set out abova,
is the Fort ¥Yorth MNorris Plan Bank lavfully
entitled to exercise banking privileges as
provided for umnder Chapter 9 of the Banking
Act including S. B. No, 2681t

The Morrls Flan Bank of Fort Worth is a regularly
organized Morris Flan Bank under Chapter 9 of the Revised
Civil Statutes of Texas. The Bank has been doing business
for scveral years. It has complied with the requirements
of Scnat2 Bill No. 268, passcd at the rogular session of
the 46th Legislature (1839) and is nov regularly author-
ized to do the things gpecified in such amendmnt, to-wit

#To receive money on time deposit, and
to purchase, sell, discount, or negotiate
bonds, notes, Certificates of investmont and
choses in action for the payment of money at
a time elther fixed or uncertaln, and to re-
ceive payments therefor in installments or
otherwise, with or without an allowance of
interest upon such installments,®

The Bank has applied for insurance under the
Foderal Dcposit Insurance Corporation Act, and the Cor-

poration has raised the questions which you have submit-
ted to us.

Mid-Continent Bancsghares, Inc. is a private cor-
poration, organized under the laws of the State of Delaware,
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vhoge corporate purpose is as follovs)

*To promote, organize, own, negotiate
for, acquire and/or dispose of the indus~-
trial banks, industrial loan companies, in-
veatmont oompanies and corporations organ-
ized4 for the purpose of acquiring shares of
stook in such banks and/or co es, and
ordinarily referred to ss holding ocompanies,
and/or shares of stock or interests in the
sama, To do any and all things necessary,
incident to, or which may be deemod advis-
able in connection with promoting, acquiring,
oming or disposing of industrial banks, in-
dustrial loan companies, investment compan-
ies and shares of stock or intoerests there-
in, provided, however, that nothing contain-
ed in this certificate shall be deemed to
give the corporation the power to engage in
tho buainess of banking.®

The corporate purposocs &re mich larger than
those above specified, but what we have said is suffi-
clent for the purposes of this opinion. \

The Comstitution (Article XVI, Section 168, as
amended in 1£37) with respect to bodies with banking and
discounting privileges provides:

®*The Leglislature shall by general laws,
authorize the incorporation of corporate bod~
ies with banking and discounting privileges,
and shall provide for a system of State super-
vision, regulstion and control of such bodies
wvhich will adequately protect and sacure the
dopositors and creditors thereof.

"o such corporate body shall dbe charter-
ed until all of the authorized capital stock
has been subscribed and peid for in full in
cash. S8uch body corporate shall not be author-
ized to engage in business at more than one
place which shall be designated in its charter.

*Xo foreign ocorporation, other than the
national banks of the United Btates, shall be
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pormitted to exevcise danking or discount
privileges in this State.” ins

The capital 3stock of the Morris Plan Bank of
Fort Vorth is $100,000.00, all paid, of vhich ¢9%,800.00
is ownsd and held by tha Mid-Continent Bancshares, Inc.,
which corporation, as ®rove stated, is a foreign corpors-
tion, anxd which has no pormit to 4o business in this State.

Uninfluenced by the fact that Mid-Continent
Bancshares, Inc, owns tho controlling interest in the
shares of the Morris Plan Bank of Fort Worth, there igs
no doubt that the Bank is lavfully authoriged to trans~
act the bdbusiness for wvhich it was incorporated, inolud-
ing the addad powers oonteined in the amendment of 1939.

W2 are further of the opinion the situation
is not changed by resson of the fact that the Mid-Contin-
ont doos own the controlling interest in the shares of
the. Texas bank.

In Moroney vs. Moroney, 286 8. W. 187, it ie
sald,

81t 1s well settled that a shareholder
in a corporation is in nec sense the legal
owner of the property of the corporation.
The corporation is a legal entity, and the
title to its assets 1s vested in the corpora-
tion. The stockholder does own, hoawever,
his shares, stock, or interest whatsoever in
the corporation, and this carries with it
cortain legal rights, but they are not the
rights of a legal owner of the corporation's
apsete in wvholas or in part. This distinction
holds good even though all the stock may be
held by & single individual.®

Upon this principle it ia the general, if not
the universal dooctrine, that the more fact that a for-
eign corporation holds stock in & domestic corporation
does not of itself sonstitute doing dusiness by the
foreign corporation in the State of the domestic corpor-
ation, even though such ownership is the controlling in-
terest in the stock of the domestic corporation. See 17
Fletchorts Cyo. Corporation Law, Sec, 84903 20 C, J. Bec.
"Corporations®, Sec, 1841; 12 R. C. L, P. 8. "Corporations®
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Bec, 643 23 Am. Jur. "Corporations®, Seo, 374,

This distinction, however, must be noted. If
the foreign corporation owning stock in the domestic
corporation acquires or holds such stock as a part of and
in accordance with itg corporate purpose -- that is, as
a8 holding company -~ the foreigm corporation is thon do-
ing business in the State of the domestic corporation.
Boe Bankors Holding Corp. vs. Maybury, 297 P. 7405 17
Fletchor's Cyc. of Corporation Law, Sec, 8, 4003 14 A.
Corpus Juris, Sec, 18415 20 C. J. Bac. ‘Corporazio
Soc, 18413 12 R. C. L, P. B, "Corporations® 8ec, 54;

23 Am, Jur, "Corporations®, Sec. 374,

In the situation last stated the doing of busi-
ness by the foreign corporation in the state othar than
that of itse domdcile is not the doing of the business of
the domestic corporatior, but 1t is the doing of its own
business. Concretely stated, the situatiopn is this: The
Md~Continent Bancshares, Inc. 1s doing businegs -- that
is, carrying on its corporate business -- in Texas when
it acquires and holds the capital stock, or any part
thereof, of the Morris Plan Bank of Fort Worth, Tt such
business is that of holding stock, and not that of con-
ducting & banking dusiness. 1In trutn, the Mid-Contin~
ent's charter expressly denies to it the right to carry
on a banking business.

¥e bave an express statute in this ftatc- como-
times roferred to as the Standard-Humble Act -- which
roads as followstg

"¥hen any foreign corporation with-
out a permlit to do business in this State law-
fully owns or may lawfully own or acquire
stock in Texas corporations, it shall not be
unlawful for such foreign corporation to vota
that stock and partieipate in the managemont
and control of the business and affairs of
such Texas corporation, as other stockhold-
ers, subject to all laws, rules and ragula-
tions governing Texas corporations, and es-
pecially subject to the provisions of the
anti-trust laws of the State of Texas,* --
Rev. Civ. Stat. (Vernon's codification)
Article 8333a.
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¥e oxpress no opinion as to the effect of this
statute other than in respect to the right of such for-
eign corporation to vote such stock and otherwige partic-
ipate in the management of the affairs of the domestic
corporation ag any other shareholder.

Applying these principles, and upon these con-
slderations, we respectfully answer your questions as fol-
lows)

1. VFo express no opinion as to whether or not
the Nid-Continent Bancshares, Inc, is lawfully doing dbusie-
ness in the State of Texas. We do hold, however, that its
activities, as disclosed by you, do not affect the status
or rights of the Morris Flan Bank of Fort Worth as a Texas
corporation to carry on its corporate purposes and affairs.

2, 7Thig question should be answered in the nega-
tive as to both institutions -- the Lid=Continent Banc-
shares, Inc., and the Morris Plan Bank of Fort Worth. 1In
this connection it is pertinenmt to say the incorporation
of the Morris Plan Bank of Fort Worth should not be c¢con-
sidered a subterfuge or scheme for the carrying on of the
Mid-Continent Bancshares, Inc. business, for the business
of the two corporations =-- that is, the corperate purpose
«= 15 not the same. The corporate businessg of the Lorris
Plan Bank is that of & banking corporationg; whereas, the
corporate business of the Mid-Continent (insofar as perti-
nent here) is that of a holding corporation.

Trusting that wbat ve have written will have
ansvered your questlions satisfactorily, we are

Yery truly yours
ATTORNEY GENDRAL OF TEXAR

Ocie Speer '
Agsistant

0g~MR
2avETJUL 1, 1940
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